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Members,

Desiring to reduce distortions and
impediments to international trade, and taking
into account the need to promote effective and
adequate protection of intellectual property
rights, and to ensure that measures and
procedures to enforce intellectual property rights
do not themselves become barriers to legitimate
trade;

Recognizing, to this end, the need for
new rules and disciplines concerning:

(a) the applicability of the basic principles of
GATT 1994 and of relevant international
intellectual ~ property agreements or
conventions;

(b) the provision of adequate standards and
principles concerning the availability,
scope and use of trade-related intellectual
property rights;

(c) the provision of effective and appropriate
means for the enforcement of trade-
related intellectual property rights, taking
into account differences in national legal
systems;

(d) the provision of effective and expeditious
procedures for the multilateral prevention
and settlement of disputes between
governments; and

(e) transitional arrangements aiming at the
fullest participation in the results of the
negotiations;

Recognizing the need for a multilateral
framework of principles, rules and disciplines
dealing with international trade in counterfeit
goods;

Recognizing that intellectual property
rights are private rights;

Recognizing the underlying public policy
objectives of national systems for the protection
of intellectual property, including developmental
and technological objectives;

Recognizing also the special needs of the
least-developed country Members in respect of



maximum  flexibility in  the  domestic
implementation of laws and regulations in order
to enable them to create a sound and viable
technological base;

Emphasizing the importance of reducing
tensions by reaching strengthened commitments
to resolve disputes on trade-related intellectual
property issues through multilateral procedures;

Desiring to establish a mutually
supportive relationship between the WTO and
the World Intellectual Property Organization
(referred to in this Agreement as "WIPO") as
well as other relevant international organizations;

Hereby agree as follows:

PART I

GENERAL PROVISIONS AND BASIC
PRINCIPLES

Article 1
Nature and Scope of Obligations

1. Members shall give effect to the
provisions of this Agreement. Members may, but
shall not be obliged to, implement in their law
more extensive protection than is required by this
Agreement, provided that such protection does
not contravene the provisions of this Agreement.
Members shall be free to determine the
appropriate  method of implementing the
provisions of this Agreement within their own
legal system and practice.

2. For the purposes of this Agreement, the
term "intellectual property" refers to all
categories of intellectual property that are the
subject of Sections 1 through 7 of Part II.

3. Members shall accord the treatment
provided for in this Agreement to the nationals of
other Members.! In respect of the relevant
intellectual property right, the nationals of other
Members shall be understood as those natural or
legal persons that would meet the criteria for
eligibility for protection provided for in the Paris
Convention (1967), the Berne Convention



(1971), the Rome Convention and the Treaty on
Intellectual Property in Respect of Integrated
Circuits, were all Members of the WTO members
of those conventions.> Any Member availing
itself of the possibilities provided in paragraph 3
of Article 5 or paragraph 2 of Article 6 of the
Rome Convention shall make a notification as
foreseen in those provisions to the Council for
Trade-Related Aspects of Intellectual Property
Rights (the "Council for TRIPS").

! When "nationals" are referred to in this Agreement, they
shall be deemed, in the case of a separate customs territory
Member of the WTO, to mean persons, natural or legal, who
are domiciled or who have a real and effective industrial or
commercial establishment in that customs territory.

2 In this Agreement, "Paris Convention" refers to the Paris
Convention for the Protection of Industrial Property; "Paris
Convention (1967)" refers to the Stockholm Act of this
Convention of 14 July 1967. "Berne Convention" refers to
the Berne Convention for the Protection of Literary and
Artistic Works; "Berne Convention (1971)" refers to the
Paris Act of this Convention of 24 July 1971. "Rome
Convention" refers to the International Convention for the
Protection of Performers, Producers of Phonograms and
Broadcasting Organizations, adopted at Rome on
26 October 1961.  "Treaty on Intellectual Property in
Respect of Integrated Circuits" (IPIC Treaty) refers to the
Treaty on Intellectual Property in Respect of Integrated
Circuits, adopted at Washington on 26 May 1989. "WTO
Agreement" refers to the Agreement Establishing the WTO.

Article 2
Intellectual Property Conventions

1. In respect of Parts II, III and IV of this
Agreement, Members shall comply with
Articles 1 through 12, and Article 19, of the Paris
Convention (1967).

2. Nothing in PartsI to IV of this
Agreement shall derogate from existing
obligations that Members may have to each other
under the Paris Convention, the Berne
Convention, the Rome Convention and the
Treaty on Intellectual Property in Respect of
Integrated Circuits.

Article 3
National Treatment

1. Each Member shall accord to the
nationals of other Members treatment no less

Article 2 [AMENDED]
Intellectual Property Conventions

1.[...] Members shall comply with Articles 1
through 12, and Article 19, of the Paris
Convention (1967) and Articles 1 through 6,
Articles 7 through 21 of the Berne Convention
(1971) and the Appendix thereto.

2. Nothing in PartsI to IV of this
Agreement shall derogate from existing
obligations that Members may have to each other
under the Paris Convention, the Berne
Convention, the Rome Convention and the Treaty
on Intellectual Property in Respect of Integrated
Circuits.



favourable than that it accords to its own
nationals with regard to the protection’ of
intellectual property, subject to the exceptions
already provided in, respectively, the Paris
Convention (1967), the Berne Convention
(1971), the Rome Convention or the Treaty on
Intellectual Property in Respect of Integrated
Circuits. In respect of performers, producers of
phonograms and broadcasting organizations, this
obligation only applies in respect of the rights
provided under this Agreement. Any Member
availing itself of the possibilities provided in
Article 6 of the Berne Convention (1971) or
paragraph 1(b) of Article 16 of the Rome
Convention shall make a notification as foreseen
in those provisions to the Council for TRIPS.

2. Members may avail themselves of the
exceptions permitted under paragraph 1 in
relation to judicial and administrative procedures,
including the designation of an address for
service or the appointment of an agent within the
jurisdiction of a Member, only where such
exceptions are necessary to secure compliance
with laws and regulations which are not
inconsistent with the provisions of this
Agreement and where such practices are not
applied in a manner which would constitute a
disguised restriction on trade.

? For the purposes of Articles 3 and 4, "protection” shall
include matters affecting the availability, acquisition, scope,
maintenance and enforcement of intellectual property rights
as well as those matters affecting the use of intellectual
property rights specifically addressed in this Agreement.

Article 4
Most-Favoured-Nation Treatment

With regard to the protection of
intellectual property, any advantage, favour,
privilege or immunity granted by a Member to
the nationals of any other country shall be
accorded immediately and unconditionally to the
nationals of all other Members. Exempted from
this obligation are any advantage, favour,
privilege or immunity accorded by a Member:



(a) deriving from international agreements on
judicial assistance or law enforcement of
a general nature and not particularly
confined to the protection of intellectual

property;

(b) granted in accordance with the provisions
of the Berne Convention (1971) or the
Rome Convention authorizing that the
treatment accorded be a function not of
national treatment but of the treatment
accorded in another country;

(c) in respect of the rights of performers,
producers of phonograms and broad-
casting organizations not provided under
this Agreement;

(d) deriving from international agreements
related to the protection of intellectual
property which entered into force prior to
the entry into force of the WTO
Agreement, provided that such
agreements are notified to the Council for
TRIPS and do not constitute an arbitrary
or unjustifiable discrimination against
nationals of other Members.

Article 5

Multilateral Agreements on Acquisition or
Maintenance of Protection

The obligations under Articles 3 and 4 do
not apply to procedures provided in multilateral
agreements concluded under the auspices of
WIPO relating to the acquisition or maintenance
of intellectual property rights.

Article 6
Exhaustion

For the purposes of dispute settlement
under this Agreement, subject to the provisions
of Articles 3 and 4 nothing in this Agreement
shall be used to address the issue of the
exhaustion of intellectual property rights.



Article 7
Objectives

The protection and enforcement of
intellectual property rights should contribute to
the promotion of technological innovation and to
the transfer and dissemination of technology, to
the mutual advantage of producers and users of
technological knowledge and in a manner
conducive to social and economic welfare, and to
a balance of rights and obligations.

Article 8
Principles

1. Members may, in formulating or
amending their laws and regulations, adopt
measures necessary to protect public health and
nutrition, and to promote the public interest in
sectors of vital importance to their socio-
economic and technological development,
provided that such measures are consistent with
the provisions of this Agreement.

2. Appropriate measures, provided that they
are consistent with the provisions of this
Agreement, may be needed to prevent the abuse
of intellectual property rights by right holders or

Article 7 [AMENDED]
Objectives

The protection and enforcement of

intellectual property rights should:

(a) contribute, in a manner conducive to
social and economic welfare:

(1) to cultural development and the
enhancement of creativity, taking due
account of the larger public interest,

particularly in education, research
and access to information and
knowledge for all;

(i1) to the promotion of innovation and
technological progress, to the transfer
of technology and to the dissemination

of technology, information and
knowledge;

(iii) to the promotion of competition and
fairness in trade in the interests of
creators, authors, inventors and other
producers, traders and consumers;

(b) ensure, to the advantage of society as a
whole, a balance of rights and obligations
so that, in particular, the scope of the

protection conferred by an intellectual

property  right corresponds to  the
contribution made to creativity and
innovation.
Article 8 [AMENDED]
Principles
1. Members should, in formulating or

amending their laws and regulations, adopt
measures necessary to protect public health and
nutrition, and to promote the public interest in
sectors of vital importance to their socio-
economic and technological development, unless

such measures are inconsistent with the
provisions of this Agreement.
2. Members  shall take  appropriate

measures, unless they are inconsistent with the
provisions of this Agreement, [...] to prevent the
abuse of intellectual property rights by right



the resort to practices which unreasonably holders or the resort to practices which
restrain trade or adversely affect the international unreasonably restrain trade or adversely affect the

transfer of technology.

international transfer of technology.

3. Members shall provide for the necessary
infrastructure for adequate and efficient systems
for acquisition and maintenance as well as for
opposition, revocation and declaration of
invalidity of intellectual property rights, taking
into account their economic, financial and
administrative constraints and their respective
level of development, unless the procedures
applied are inconsistent with the provisions of this

Agreement.

Article 8a [NEW]

Balance of Interests

1. Members shall take due account of the
objectives and principles set out in Articles 7 and
8 when formulating or amending their laws and
regulations. In doing so, they shall ensure that the
protection granted reflects a fair balance between
private economic interests and the larger public
interest as well as the interests of third parties.

2. Members shall ensure that users may,
without the consent of the right holder, use
protected subject matter, provided that such use
does not unreasonably prejudice the legitimate
interests of the right holder, taking into due
consideration the normal exploitation of the right.

(a) In particular, the following factors shall be
taken into account for the admissibility of
such use:

(1) whether it contributes to the exchange
of ideas and opinions;

(i1) whether it  contributes to  the
dissemination of information;

(111) whether it concerns the private sphere
of the user;

(iv) whether it results in the creation of
value-added products and services;

(v) whether it is justified by serious
cultural or social considerations.




(b)

The following factors shall also be taken

©

into account:

(1) to which extent the right holders and/or
original creators are granted equitable
and appropriate compensation under
efficient and practicable mechanisms;

(11) whether the use recognises the dignity,
the achievement and all the other
personal interests of the original
creator, be they moral or financial.

In balancing the different factors, account

shall be taken of the extent and intensity of
the use, and whether it is proportionate to

its objectives.

Article 8b [NEW]

Interface Between Intellectual Property Rights

and Competition Law

1. For the purposes of maintaining a fair
balance between intellectual property rights and

free competition:

(a)

Members shall provide for legislative or

(b)

administrative measures, in particular, in
the form of limitations of the rights or in
the form of compulsory licences, if the use
of the product protected by an intellectual
property right is indispensable for
competition in the relevant market, unless
the application of such measures would
have a significantly negative effect on the
incentives to invest in research and

development;

Members should further provide for

2.

remedies if the use of an intellectual
property right results in the abuse of a
dominant position on the relevant market
or in behaviour violating anti-trust

principles.

To the extent that compliance with

paragraph 1 depends on the establishment of an

efficient system for control of competition,

Article 8.3 shall apply mutatis mutandis.




PART II

STANDARDS CONCERNING THE
AVAILABILITY, SCOPE
AND USE OF INTELLECTUAL PROPERTY
RIGHTS

SECTION 1: COPYRIGHT AND RELATED
RIGHTS

Article 9
Relation to the Berne Convention

1. Members shall comply with Articles 1
through 21 of the Berne Convention (1971) and
the Appendix thereto. However, Members shall
not have rights or obligations under this
Agreement in respect of the rights conferred
under Article 6bis of that Convention or of the
rights derived therefrom.

2. Copyright protection shall extend to
expressions and not to ideas, procedures,
methods of operation or mathematical concepts
as such.

Article 10
Computer Programs and Compilations of Data

1. Computer programs, whether in source
or object code, shall be protected as literary
works under the Berne Convention (1971).

2. Compilations of data or other material,
whether in machine readable or other form,
which by reason of the selection or arrangement
of their contents constitute intellectual creations
shall be protected as such. Such protection,
which shall not extend to the data or material
itself, shall be without prejudice to any copyright
subsisting in the data or material itself.

Article 9 [AMENDED]

Protected Subject Matter

1. [Deleted]
2. Copyright protection shall extend to
expressions and not to ideas, procedures,

methods of operation or mathematical concepts
as such.

3. Copyright protection shall not extend to
official texts of a legislative, administrative or
legal nature, and to official translations of such
texts.

10



Article 11
Rental Rights

In respect of at least computer programs
and cinematographic works, a Member shall
provide authors and their successors in title the
right to authorize or to prohibit the commercial
rental to the public of originals or copies of their
copyright works. A Member shall be excepted
from this obligation in  respect of
cinematographic works unless such rental has led
to widespread copying of such works which is
materially impairing the exclusive right of
reproduction conferred in that Member on
authors and their successors in title. In respect of
computer programs, this obligation does not
apply to rentals where the program itself is not
the essential object of the rental.

Article 12
Term of Protection

Whenever the term of protection of a
work, other than a photographic work or a work
of applied art, is calculated on a basis other than
the life of a natural person, such term shall be no
less than 50 years from the end of the calendar
year of authorized publication, or, failing such
authorized publication within 50 years from the
making of the work, 50 years from the end of the
calendar year of making.

Article 13
Limitations and Exceptions

Members shall confine limitations or
exceptions to exclusive rights to certain special
cases which do not conflict with a normal
exploitation of the work and do not unreasonably
prejudice the legitimate interests of the right
holder.

Article 13 [NEW]
Limitations
1. In accordance with Articles 7 to 8b, the

protection conferred by copyright shall not extend
to:

(a) reproduction for purely technical
purposes, to the extent that this is
necessary to enable communication and/or

legitimate use;

(b) reverse engineering, where this is

indispensable for obtaining the
information necessary to achieve

interoperability;

11



(c) use made for the purpose of:

(1) quotation from a work which has
already been lawfully made available

to the public;

(ii) illustration for teaching and/or

scientific research;

(1i1) news reporting;

(iv) illlustration in order to provide
information in connection with sales
of goods that are legitimately
commercialised on the market
concerned;

(v) parody;

to the extent that this is necessary for the relevant
purpose, and notwithstanding the rights of the
personal creator to have the work attributed to
him or her and to oppose use that amounts to a
massive and manifest mutilation of the work in its
original form. In connection with such use,
reference must be made to the source, unless that
is impossible or manifestly inappropriate in view
of the circumstances;

(d) acts of reproduction made by publicly
accessible libraries, educational establish-
ments, museums or archives which are
necessary for these institutions to perform
their tasks, provided that the use is not for
direct or indirect economic or commercial
advantage. Members may make repro-
duction dependent on payment of fair
remuneration to the rightholders.

2. Furthermore, the protection conferred by
copyright shall not extend to personal use made in
privacy, except for certain special cases where
denial of protection would manifestly conflict
with the principles set out in Article 8a.2, first
sentence.

3. Members may further restrict the
protection conferred by copyright subject to the
provisions of Articles 7 to 8b.

12



Article 14

Protection of Performers, Producers of

Phonograms
(Sound Recordings) and Broadcasting
Organizations
1. In respect of a fixation of their

performance on a phonogram, performers shall
have the possibility of preventing the following
acts when undertaken without their authorization:
the fixation of their unfixed performance and the
reproduction of such fixation. Performers shall
also have the possibility of preventing the
following acts when undertaken without their
authorization: the broadcasting by wireless means
and the communication to the public of their live
performance.

2. Producers of phonograms shall enjoy the
right to authorize or prohibit the direct or indirect
reproduction of their phonograms.

3. Broadcasting organizations shall have the
right to prohibit the following acts when
undertaken without their authorization:  the

fixation, the reproduction of fixations, and the
rebroadcasting by wireless means of broadcasts, as
well as the communication to the public of
television broadcasts of the same.  Where
Members do not grant such rights to broadcasting
organizations, they shall provide owners of
copyright in the subject matter of broadcasts with
the possibility of preventing the above acts,
subject to the provisions of the Berne Convention
(1971).

4. The provisions of Article 11 in respect of
computer programs shall apply mutatis mutandis
to producers of phonograms and any other right
holders in phonograms as determined in a
Member's law. If on 15 April 1994 a Member has
in force a system of equitable remuneration of

right holders in respect of the rental of
phonograms, it may maintain such system
provided that the commercial rental of

phonograms is not giving rise to the material
impairment of the exclusive rights of reproduction
of right holders.

5. The term of the protection available under
this Agreement to performers and producers of
phonograms shall last at least until the end of a
period of 50 years computed from the end of the

Article 14 [AMENDED

Protection of Performers, Producers of
Phonograms

(Sound Recordings) and Broadcasting
Organizations

1. In respect of a fixation of their
performance on a phonogram, performers shall
have the possibility of preventing the following
acts when undertaken without their authorization:
the fixation of their unfixed performance and the
reproduction of such fixation. Performers shall
also have the possibility of preventing the
following acts when undertaken without their
authorization: the broadcasting by wireless means
and the communication to the public of their live
performance.

2. Producers of phonograms shall enjoy the
right to authorize or prohibit the direct or indirect
reproduction of their phonograms.

3. Broadcasting organizations shall have the
right to prohibit the following acts when
undertaken without their authorization: the

fixation, the reproduction of fixations, and the
rebroadcasting by wireless means of broadcasts, as
well as the communication to the public of
television broadcasts of the same.  Where
Members do not grant such rights to broadcasting
organizations, they shall provide owners of
copyright in the subject matter of broadcasts with
the possibility of preventing the above acts,
subject to the provisions of the Berne Convention
(1971).

4. The provisions of Article 11 in respect of
computer programs shall apply mutatis mutandis
to producers of phonograms and any other right
holders in phonograms as determined in a
Member's law. If on 15 April 1994 a Member has
in force a system of equitable remuneration of

right holders in respect of the rental of
phonograms, it may maintain such system
provided that the commercial rental of

phonograms is not giving rise to the material
impairment of the exclusive rights of reproduction
of right holders.

5. The term of the protection available under
this Agreement to performers and producers of
phonograms shall last at least until the end of a
period of 50 years computed from the end of the
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calendar year in which the fixation was made or
the performance took place. The term of
protection granted pursuant to paragraph 3 shall
last for at least 20 years from the end of the
calendar year in which the broadcast took place.

6. Any Member may, in relation to the rights
conferred under paragraphs 1, 2 and 3, provide for
conditions, limitations, exceptions and
reservations to the extent permitted by the Rome
Convention. However, the provisions of Article
18 of the Berne Convention (1971) shall also
apply, mutatis mutandis, to the rights of
performers and producers of phonograms in
phonograms.

SECTION 2: TRADEMARKS

Article 15

Protectable Subject Matter

1. Any sign, or any combination of signs,
capable of distinguishing the goods or services of
one undertaking from those of other

undertakings, shall be capable of constituting a
trademark.  Such signs, in particular words
including personal names, letters, numerals,
figurative elements and combinations of colours
as well as any combination of such signs, shall be
eligible for registration as trademarks. Where
signs are not inherently capable of distinguishing
the relevant goods or services, Members may
make registrability depend on distinctiveness
acquired through use. Members may require, as
a condition of registration, that signs be visually
perceptible.

2. Paragraph 1 shall not be understood to
prevent a Member from denying registration of a
trademark on other grounds, provided that they
do not derogate from the provisions of the Paris
Convention (1967).

3. Members may make registrability depend
on use. However, actual use of a trademark shall
not be a condition for filing an application for
registration. An application shall not be refused
solely on the ground that intended use has not
taken place before the expiry of a period of three
years from the date of application.

calendar year in which the fixation was made or
the performance took place.  The term of
protection granted pursuant to paragraph 3 shall
last for at least 20 years from the end of the
calendar year in which the broadcast took place.

6. Article 13 shall apply mutatis mutandis
in _relation to the rights conferred under
paragraphs 1, 2 and 3. Reservations to the extent
permitted by the Rome Convention are consistent
with this Agreement. However, the provisions of
Article 18 of the Berne Convention (1971) shall
also apply, mutatis mutandis, to the rights of
performers and producers of phonograms in
phonograms.
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4. The nature of the goods or services to
which a trademark is to be applied shall in no
case form an obstacle to registration of the
trademark.

5. Members shall publish each trademark
either before it is registered or promptly after it is
registered and shall afford a reasonable
opportunity for petitions to cancel the
registration. In addition, Members may afford an
opportunity for the registration of a trademark to
be opposed.

Article 16
Rights Conferred

1. The owner of a registered trademark
shall have the exclusive right to prevent all third
parties not having the owner’s consent from
using in the course of trade identical or similar
signs for goods or services which are identical or
similar to those in respect of which the trademark
is registered where such use would result in a
likelihood of confusion. In case of the use of an
identical sign for identical goods or services, a
likelihood of confusion shall be presumed. The
rights described above shall not prejudice any
existing prior rights, nor shall they affect the
possibility of Members making rights available
on the basis of use.

2. Article 6bis of the Paris Convention
(1967) shall apply, mutatis mutandis, to services.
In determining whether a trademark is well-
known, Members shall take account of the
knowledge of the trademark in the relevant sector
of the public, including knowledge in the
Member concerned which has been obtained as a
result of the promotion of the trademark.

3. Article 6bis of the Paris Convention
(1967) shall apply, mutatis mutandis, to goods or
services which are not similar to those in respect
of which a trademark is registered, provided that
use of that trademark in relation to those goods or
services would indicate a connection between
those goods or services and the owner of the
registered trademark and provided that the
interests of the owner of the registered trademark
are likely to be damaged by such use.

15



Article 17
Exceptions

Members may provide limited exceptions
to the rights conferred by a trademark, such as
fair use of descriptive terms, provided that such
exceptions take account of the legitimate
interests of the owner of the trademark and of
third parties.

Article 17 [AMENDED]
Limitations
1. In accordance with Articles 7 to 8b, the

protection conferred by a trademark shall not
extend to:

(a) strictly non-commercial use;

(b) use in the course of trade:

(1) for  descriptive  purposes, like
indications concerning the kind,
quality, quantity, intended purpose,
value, geographical origin, the time of
production of goods or of rendering of
the service, or other characteristics of
goods or services;

(i1) in order to provide information in
connection with sales of goods or
services that are  legitimately
commercialised on the market
concerned;

(iii)for  other  marketing  purposes
providing relevant information, in

particular comparative advertising;

(iv) in a satirical or parodist manner, or in
other modes of use covered by rules
applying to freedom of speech and/or
freedom of art in the Member
concerned;

(v) of a natural person’s own name, in
order to designate the goods or
services originating from the business
carried out by, or in cooperation with,
that person, or to identify that

business;

provided that such use is in accordance with
honest practices in industrial or commercial
matters. In particular, use shall be deemed
inadmissible that is likely to mislead the average
consumer about the existence of a commercial
link between the holder of the trademark and a

third party.

2. Members may further restrict the
protection conferred by trademarks subject to the
provisions of Articles 7 to 8b, provided that this
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Article 18
Term of Protection

Initial registration, and each renewal of
registration, of a trademark shall be for a term of
no less than seven years. The registration of a
trademark shall be renewable indefinitely.

Article 19
Requirement of Use

1. If use is required to maintain a
registration, the registration may be cancelled
only after an uninterrupted period of at least three
years of non-use, unless valid reasons based on
the existence of obstacles to such use are shown
by the trademark owner. Circumstances arising
independently of the will of the owner of the
trademark which constitute an obstacle to the use
of the trademark, such as import restrictions on
or other government requirements for goods or
services protected by the trademark, shall be
recognized as valid reasons for non-use.

2. When subject to the control of its owner,
use of a trademark by another person shall be
recognized as use of the trademark for the
purpose of maintaining the registration.

Article 20
Other Requirements

The use of a trademark in the course of
trade shall not be unjustifiably encumbered by
special requirements, such as use with another
trademark, use in a special form or use in a
manner detrimental to its capability to distinguish
the goods or services of one undertaking from
those of other undertakings. This will not
preclude a requirement prescribing the use of the
trademark identifying the undertaking producing
the goods or services along with, but without
linking it to, the trademark distinguishing the
specific goods or services in question of that
undertaking.

does not impair the capability of trademarks to

convey correct and reliable information as to the

commercial origin of goods or services.
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Article 21
Licensing and Assignment

Members may determine conditions on
the licensing and assignment of trademarks, it
being understood that the compulsory licensing
of trademarks shall not be permitted and that the
owner of a registered trademark shall have the
right to assign the trademark with or without the
transfer of the business to which the trademark
belongs.

SECTION 3: GEOGRAPHICAL
INDICATIONS

Article 22
Protection of Geographical Indications

1. Geographical indications are, for the
purposes of this Agreement, indications which
identify a good as originating in the territory of a
Member, or a region or locality in that territory,
where a given quality, reputation or other
characteristic of the good is essentially
attributable to its geographical origin.

2. In respect of geographical indications,
Members shall provide the legal means for
interested parties to prevent:

(a) the use of any means in the designation or
presentation of a good that indicates or
suggests that the good in question
originates in a geographical area other
than the true place of origin in a manner
which misleads the public as to the
geographical origin of the good;

(b) any use which constitutes an act of unfair
competition within the meaning of Article
10bis of the Paris Convention (1967).

3. A Member shall, ex officio if its
legislation so permits or at the request of an
interested party, refuse or invalidate the
registration of a trademark which contains or
consists of a geographical indication with respect
to goods not originating in the territory indicated,
if use of the indication in the trademark for such
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goods in that Member is of such a nature as to
mislead the public as to the true place of origin.

4. The protection under paragraphs 1, 2 and
3 shall be applicable against a geographical
indication which, although literally true as to the
territory, region or locality in which the goods
originate, falsely represents to the public that the
goods originate in another territory.

Article 23

Additional Protection for Geographical
Indications
for Wines and Spirits

1. Each Member shall provide the legal
means for interested parties to prevent use of a
geographical indication identifying wines for
wines not originating in the place indicated by
the geographical indication in question or
identifying spirits for spirits not originating in the
place indicated by the geographical indication in
question, even where the true origin of the goods
is indicated or the geographical indication is used
in translation or accompanied by expressions
such as "kind", "type", "style", "imitation" or the
like.*

2. The registration of a trademark for wines
which contains or consists of a geographical
indication identifying wines or for spirits which
contains or consists of a geographical indication
identifying spirits shall be refused or invalidated,
ex officio if a Member's legislation so permits or
at the request of an interested party, with respect
to such wines or spirits not having this origin.

3. In the case of homonymous geographical
indications for wines, protection shall be
accorded to each indication, subject to the
provisions of paragraph 4 of Article 22. Each
Member shall determine the practical conditions
under which the homonymous indications in
question will be differentiated from each other,
taking into account the need to ensure equitable
treatment of the producers concerned and that
consumers are not misled.

4. In order to facilitate the protection of
geographical indications for wines, negotiations
shall be undertaken in the Council for TRIPS
concerning the establishment of a multilateral
system of notification and registration of
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geographical indications for wines eligible for
protection in those Members participating in the
system.

* Notwithstanding the first sentence of Article 42, Members
may, with respect to these obligations, instead provide for
enforcement by administrative action.

Article 24
International Negotiations, Exceptions

1. Members agree to enter into negotiations
aimed at increasing the protection of individual
geographical indications under Article 23. The
provisions of paragraphs 4 through 8 below shall
not be used by a Member to refuse to conduct
negotiations or to conclude bilateral or
multilateral agreements. In the context of such
negotiations, Members shall be willing to
consider the continued applicability of these
provisions to individual geographical indications
whose use was the subject of such negotiations.

2. The Council for TRIPS shall keep under
review the application of the provisions of this
Section; the first such review shall take place
within two years of the entry into force of the
WTO Agreement. Any matter affecting the
compliance with the obligations under these
provisions may be drawn to the attention of the
Council, which, at the request of a Member, shall
consult with any Member or Members in respect
of such matter in respect of which it has not been
possible to find a satisfactory solution through
bilateral or plurilateral consultations between the
Members concerned. The Council shall take
such action as may be agreed to facilitate the
operation and further the objectives of this
Section.

3. In implementing this Section, a Member
shall not diminish the protection of geographical
indications that existed in that Member
immediately prior to the date of entry into force
of the WTO Agreement.

4. Nothing in this Section shall require a
Member to prevent continued and similar use of
a particular geographical indication of another
Member identifying wines or spirits in
connection with goods or services by any of its
nationals or domiciliaries who have used that
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geographical indication in a continuous manner
with regard to the same or related goods or
services in the territory of that Member either (a)
for at least 10 years preceding 15 April 1994 or
(b) in good faith preceding that date.

5. Where a trademark has been applied for
or registered in good faith, or where rights to a
trademark have been acquired through use in
good faith either:

(a) before the date of application of these
provisions in that Member as defined in
Part VI; or

(b) before the geographical indication is
protected in its country of origin;

measures adopted to implement this Section shall
not prejudice eligibility for or the validity of the
registration of a trademark, or the right to use a
trademark, on the basis that such a trademark is
identical with, or similar to, a geographical
indication.

6. Nothing in this Section shall require a
Member to apply its provisions in respect of a
geographical indication of any other Member
with respect to goods or services for which the
relevant indication is identical with the term
customary in common language as the common
name for such goods or services in the territory
of that Member. Nothing in this Section shall
require a Member to apply its provisions in
respect of a geographical indication of any other
Member with respect to products of the vine for
which the relevant indication is identical with the
customary name of a grape variety existing in the
territory of that Member as of the date of entry
into force of the WTO Agreement.

7. A Member may provide that any request
made under this Section in connection with the
use or registration of a trademark must be
presented within five years after the adverse use
of the protected indication has become generally
known in that Member or after the date of
registration of the trademark in that Member
provided that the trademark has been published
by that date, if such date is earlier than the date
on which the adverse use became generally
known in that Member, provided that the
geographical indication is not used or registered
in bad faith.
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8. The provisions of this Section shall in no
way prejudice the right of any person to use, in
the course of trade, that person’s name or the
name of that person’s predecessor in business,
except where such name is used in such a manner
as to mislead the public.

0. There shall be no obligation under this
Agreement to protect geographical indications
which are not or cease to be protected in their
country of origin, or which have fallen into
disuse in that country.

SECTION 4: INDUSTRIAL DESIGNS

Article 25
Requirements for Protection

1. Members shall provide for the protection
of independently created industrial designs that
are new or original. Members may provide that
designs are not new or original if they do not
significantly differ from known designs or
combinations of known design features.
Members may provide that such protection shall
not extend to designs dictated essentially by
technical or functional considerations.

2. Each Member shall ensure that
requirements for securing protection for textile
designs, in particular in regard to any cost,
examination or publication, do not unreasonably
impair the opportunity to seek and obtain such
protection. Members shall be free to meet this
obligation through industrial design law or

through copyright law.
Article 26 Article 26 [AMENDED]
Protection Protection
1. The owner of a protected industrial 1. The owner of a protected industrial

design shall have the right to prevent third parties design shall have the right to prevent third parties
not having the owner’s consent from making, not having the owner’s consent from making,
selling or importing articles bearing or selling or importing articles bearing or
embodying a design which is a copy, or embodying a design which is a copy, or
substantially a copy, of the protected design, substantially a copy, of the protected design,
when such acts are undertaken for commercial when such acts are undertaken for commercial
purposes. purposes.
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2. Members may provide limited exceptions
to the protection of industrial designs, provided
that such exceptions do not unreasonably conflict
with the normal exploitation of protected
industrial designs and do not unreasonably
prejudice the legitimate interests of the owner of
the protected design, taking account of the
legitimate interests of third parties.

3. The duration of protection available shall
amount to at least 10 years.

2. In accordance with Articles 7 to 8b, the
protection conferred by industrial design rights
shall not extend to:

(a) private acts for non-commercial purposes;

(b) acts of reproduction:

(1) for the purposes of making citations or
parodies, of teaching or of scientific

research;

(i1) in _order to provide information in
connection with sales of goods or

services that are legitimately
commercialised on the market
concerned;

provided that such acts are compatible with
honest practices in industrial or commercial
matters and that reference is made to the source;

(c) acts referred to in Article Ster of the Paris
Convention (1967), which shall apply
mutatis _mutandis to industrial design
rights, as well as acts referred to in Article
27 (b) of the Convention on International
Civil Aviation of December 7, 1944,
Those acts shall be permitted with regard
to _vehicles qualifying under Article Ster
(1) and (2) of the Paris Convention.

2a. Members may  further restrict the
protection conferred by industrial design rights
subject to the provisions of Articles 7 to 8b.

3. The duration of protection available shall
amount to at least 10 years.

“Article 27

Exemption from seizure on patent claims

(a) While engaged in international air navigation, any
authorized entry of aircraft of a contracting State into the
territory of another contracting State or authorized transit
across the territory of such State with or without landings
shall not entail any seizure or detention of the aircraft or any
claim against the owner or operator thereof or any other
interference therewith by or on behalf of such State or any
person therein, on the ground that the construction,
mechanism, parts, accessories or operation of the aircraft is
an infringement of any patent, design, or model duly granted
or registered in the State whose territory is entered by the
aircraft, it being agreed that no deposit of security in
connection with the foregoing exemption from seizure or de-
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SECTION 5: PATENTS

Article 27
Patentable Subject Matter

1. Subject to the provisions of paragraphs 2
and 3, patents shall be available for any
inventions, whether products or processes, in all
fields of technology, provided that they are new,
involve an inventive step and are capable of
industrial application.” Subject to paragraph 4 of
Article 65, paragraph 8 of Article 70 and
paragraph 3 of this Article, patents shall be
available and patent rights enjoyable without
discrimination as to the place of invention, the
field of technology and whether products are
imported or locally produced.

2. Members may exclude from patentability
inventions, the prevention within their territory of
the commercial exploitation of which is
necessary to protect ordre public or morality,
including to protect human, animal or plant life
or health or to avoid serious prejudice to the
environment, provided that such exclusion is not

made merely because the exploitation is
prohibited by their law.
3. Members may also exclude from
patentability:
(a) diagnostic, therapeutic and surgical
methods for the treatment of humans or

animals;

tention of the aircraft shall in any case be required in the
State entered by such aircraft.

(b) The provisions of paragraph (a) of this Article shall also
be applicable to the storage of spare parts and spare
equipment for the aircraft and the right to use and install the
same in the repair of an aircraft of a contracting State in the
territory of any other contracting State, provided that any
patented part or equipment so stored shall not be sold or
distributed internally in or exported commercially from the
contracting State entered by the aircraft.

(c) The benefits of this Article shall apply only to such
States, parties to this Convention, as either (1) are parties to
the International Convention for the Protection of Industrial
Property and to any amendments thereof; or (2) have enacted
patent laws which recognize and give adequate protection to
inventions made by the nationals of the other States parties to
this Convention.

Article 27 [AMENDED]
Patentable Subject Matter

1. Subject to the provisions of paragraphs 2
and 3, patents shall be available, and patent rights
shall be enjoyable without discrimination as to the
place of invention, for any inventions, whether
products or processes, in all fields of technology,
provided that they are new, involve an inventive
step and are capable of industrial application.

2. Members may exclude from patentability
inventions, the prevention within their territory of
the commercial exploitation of which is

necessary to protect ordre public or morality,
including to protect human, animal or plant life
or health or to avoid serious prejudice to the
environment, provided that such exclusion is not

made merely because the exploitation is
prohibited by their law.
3. Members may also exclude from
patentability:
(a) diagnostic, therapeutic and surgical
methods for the treatment of humans or

animals;
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(b) plants and animals other than micro-
organisms, and essentially biological
processes for the production of plants or
animals other than non-biological and
microbiological processes. However,
Members shall provide for the protection
of plant varieties either by patents or by
an effective sui generis system or by any
combination thereof. The provisions of
this subparagraph shall be reviewed four
years after the date of entry into force of
the WTO Agreement.

3 For the purposes of this Article, the terms "inventive step”
and "capable of industrial application” may be deemed by a
Member to be synonymous with the terms "non-obvious"
and "useful" respectively.

Article 28
Rights Conferred

1. A patent shall confer on its owner the
following exclusive rights:

(a) where the subject matter of a patent is a
product, to prevent third parties not
having the owner’s consent from the acts
of: making, using, offering for sale,
selling, or importing® for these purposes
that product;

(b) where the subject matter of a patent is a
process, to prevent third parties not
having the owner’s consent from the act
of using the process, and from the acts of:
using, offering for sale, selling, or
importing for these purposes at least the
product obtained directly by that process.

2. Patent owners shall also have the right to
assign, or transfer by succession, the patent and
to conclude licensing contracts.

® This right, like all other rights conferred under this
Agreement in respect of the use, sale, importation or other
distribution of goods, is subject to the provisions of Article
6.

(b) plants and animals other than micro-

organisms, and essentially biological
processes for the production of plants or
animals other than non-biological and
microbiological processes. However,
Members shall provide for the protection
of plant varieties either by patents or by an
effective sui generis system or by any
combination thereof. The provisions of
this subparagraph shall be reviewed four
years after the date of entry into force of
the WTO Agreement.
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Article 29
Conditions on Patent Applicants

1. Members shall require that an applicant
for a patent shall disclose the invention in a
manner sufficiently clear and complete for the
invention to be carried out by a person skilled in
the art and may require the applicant to indicate
the best mode for carrying out the invention
known to the inventor at the filing date or, where
priority is claimed, at the priority date of the
application.

2. Members may require an applicant for a
patent to provide information concerning the
applicant’s corresponding foreign applications
and grants.

Article 30
Exceptions to Rights Conferred

Members may provide limited exceptions
to the exclusive rights conferred by a patent,
provided that such exceptions do not
unreasonably conflict with a normal exploitation
of the patent and do not unreasonably prejudice
the legitimate interests of the patent owner,
taking account of the legitimate interests of third
parties.

Article 30 [AMENDED]
Limitations
1. In accordance with Articles 7 to 8b, the

protection conferred by a patent shall not extend
to:

(a) private acts for non-commercial purposes;

(b) use to the extent necessary to study or test
the functioning of the invention (reverse

engineering) or experimentation on the

invention to test or improve on it;

(©

experiments during the patent term made
for purposes of seeking regulatory
approval for the marketing of a product
after the expiration of the patent;

(d) use of the invention for educational
purposes;
(e) the extemporaneous preparation for

individual cases in a pharmacy of a
medicine in accordance with a medical (or

dental) prescription or acts concerning the

medicine so prepared;

(f) continued use of the invention by a third
party that had used it bona fide, or had
made serious preparations for that
purpose, before the priority or filing date

of the patent application;
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(g) within reasonable limits and subject to the
safeguarding of the legitimate interests of
the patent owner, use by farmers for
propagating purposes, on their own
holdings, of the product of the harvest
which they have obtained by planting, on
their own holdings, the protected variety;

(h) use of the invention to the extent
necessary to repair an article, unless this
amounts to reproduction of the patented
invention;

(1) acts permitted under Article 17 (b) of the
Convention _of Civil Aviation of
December 7, 1944°, with regard to
vehicles qualifying under Article Ster (1)
and (2) of the Paris Convention.

2. In accordance with Articles 7 to 8b, the
protection conferred by a patent shall not extend
to use of the invention with respect to functions
not disclosed in the patent.

3. Members may  further restrict the
protection conferred by patents subject to the
provisions of Articles 7 to 8b.

" For the text of Article 27 of that Convention see above,
footnote to Article 26.2.
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Article 31

Other Use Without Authorization of the Right

Holder

Where the law of a Member allows for

other use’ of the subject matter of a patent
without the authorization of the right holder,
including use by the government or third parties
authorized by the government, the following
provisions shall be respected:

(a)

(b)

(c)

(d
(e

authorization of such use shall be
considered on its individual merits;

such use may only be permitted if, prior
to such use, the proposed user has made
efforts to obtain authorization from the
right holder on reasonable commercial
terms and conditions and that such efforts
have not been successful within a
reasonable period of time. This
requirement may be waived by a Member
in the case of a national emergency or
other circumstances of extreme urgency
or in cases of public non-commercial use.
In situations of national emergency or
other circumstances of extreme urgency,
the right holder shall, nevertheless, be
notified as soon as reasonably practicable.
In the case of public non-commercial use,
where the government or contractor,
without making a patent search, knows or
has demonstrable grounds to know that a
valid patent is or will be used by or for
the government, the right holder shall be
informed promptly;

the scope and duration of such use shall
be limited to the purpose for which it was
authorized, and in the case of semi-
conductor technology shall only be for
public non-commercial use or to remedy a
practice determined after judicial or
administrative process to be anti-
competitive;

such use shall be non-exclusive;
such use shall be non-assignable, except

with that part of the enterprise or goodwill
which enjoys such use;
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any such wuse shall be authorized
predominantly for the supply of the
domestic market of the Member
authorizing such use;

authorization for such use shall be liable,
subject to adequate protection of the
legitimate interests of the persons so
authorized, to be terminated if and when
the circumstances which led to it cease to
exist and are unlikely to recur. The
competent authority shall have the
authority to review, upon motivated
request, the continued existence of these
circumstances;

the right holder shall be paid adequate
remuneration in the circumstances of each
case, taking into account the economic
value of the authorization;

the legal validity of any decision relating
to the authorization of such use shall be
subject to judicial review or other
independent review by a distinct higher
authority in that Member;

any decision relating to the remuneration
provided in respect of such use shall be
subject to judicial review or other
independent review by a distinct higher
authority in that Member;

Members are not obliged to apply the
conditions set forth in subparagraphs (b)
and (f) where such use is permitted to
remedy a practice determined after
judicial or administrative process to be
anti-competitive. The need to correct
anti-competitive practices may be taken
into account in determining the amount of
remuneration in such cases. Competent
authorities shall have the authority to
refuse termination of authorization if and
when the conditions which led to such
authorization are likely to recur;

where such use is authorized to permit the
exploitation of a patent ("the second
patent") which cannot be exploited
without infringing another patent ("the
first patent"), the following additional
conditions shall apply:

29



(1) the invention claimed in the second
patent shall involve an important
technical advance of considerable
economic significance in relation to
the invention claimed in the first
patent;

(i1) the owner of the first patent shall be
entitled to a cross-licence on
reasonable terms to use the invention
claimed in the second patent; and

(iii) the use authorized in respect of the
first patent shall be non-assignable
except with the assignment of the
second patent.

7 "Other use" refers to use other than that allowed under
Article 30.

Article 31bis*

1. The obligations of an exporting Member
under Article 31(f) shall not apply with respect to
the grant by it of a compulsory licence to the
extent necessary for the purposes of production
of a pharmaceutical product(s) and its export to
an eligible importing Member(s) in accordance
with the terms set out in paragraph 2 of the
Annex** to this Agreement.

2. Where a compulsory licence is granted
by an exporting Member under the system set out
in this Article and the Annex to this Agreement,
adequate remuneration pursuant to Article 31(h)
shall be paid in that Member taking into account
the economic value to the importing Member of
the use that has been authorized in the exporting
Member. Where a compulsory licence is granted
for the same products in the eligible importing
Member, the obligation of that Member under
Article 31(h) shall not apply in respect of those
products for which remuneration in accordance
with the first sentence of this paragraph is paid in
the exporting Member.

3. With a view to harnessing economies of
scale for the purposes of enhancing purchasing
power for, and facilitating the local production
of, pharmaceutical products: where a developing
or least developed country WTO Member is a
party to a regional trade agreement within the
meaning of Article XXIV of the GATT 1994 and
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the Decision of 28 November 1979 on
Differential and More Favourable Treatment
Reciprocity and Fuller Participation of
Developing Countries (L/4903), at least half of
the current membership of which is made up of
countries presently on the United Nations list of
least developed countries, the obligation of that
Member under Article 31(f) shall not apply to the
extent necessary to enable a pharmaceutical
product produced or imported under a
compulsory licence in that Member to be
exported to the markets of those other developing
or least developed country parties to the regional
trade agreement that share the health problem in
question. It is understood that this will not
prejudice the territorial nature of the patent rights
in question.

4. Members shall not challenge any
measures taken in conformity with the provisions
of this Article and the Annex to this Agreement
under subparagraphs 1(b) and 1(c) of Article
XXIII of GATT 1994.

5. This Article and the Annex to this
Agreement are without prejudice to the rights,
obligations and flexibilities that Members have
under the provisions of this Agreement other than
paragraphs (f) and (h) of Article 31, including
those reaffirmed by the Declaration on the TRIPS
Agreement and Public Health (WT/MIN(O01)/
DEC/2), and to their interpretation. They are also
without prejudice to the extent to which
pharmaceutical products produced under a
compulsory licence can be exported under the
provisions of Article 31(f).

* Article 31bis has been inserted by the “Protocol
Amending the TRIPS Agreement” concluded on 6 December
2005, which is not yet in force. For information on the status
of the Protocol, see WI'O’s website at hitp://www.wto.int .

** The Annex appears after Article 73.

Article 32
Revocation/Forfeiture
An opportunity for judicial review of any

decision to revoke or forfeit a patent shall be
available.
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Article 33
Term of Protection
The term of protection available shall not

end before the expiration of a period of twenty
years counted from the filing date.®

8 It is understood that those Members which do not have a
system of original grant may provide that the term of
protection shall be computed from the filing date in the
system of original grant.

Article 34
Process Patents: Burden of Proof

1. For the purposes of civil proceedings in
respect of the infringement of the rights of the
owner referred to in paragraph 1(b) of Article 28,
if the subject matter of a patent is a process for
obtaining a product, the judicial authorities shall
have the authority to order the defendant to prove
that the process to obtain an identical product is
different from the patented process. Therefore,
Members shall provide, in at least one of the
following circumstances, that any identical
product when produced without the consent of
the patent owner shall, in the absence of proof to
the contrary, be deemed to have been obtained by
the patented process:

(a) if the product obtained by the patented
process is new;

(b) if there is a substantial likelihood that the
identical product was made by the process
and the owner of the patent has been
unable through reasonable efforts to
determine the process actually used,;

2. Any Member shall be free to provide that
the burden of proof indicated in paragraph 1 shall
be on the alleged infringer only if the condition
referred to in subparagraph (a) is fulfilled or only
if the condition referred to in subparagraph (b) is
fulfilled.

3. In the adduction of proof to the contrary,
the legitimate interests of defendants in
protecting their manufacturing and business
secrets shall be taken into account.
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SECTION 6: LAYOUT-DESIGNS
(TOPOGRAPHIES) OF INTEGRATED
CIRCUITS

Article 35
Relation to the IPIC Treaty

Members agree to provide protection to the
layout-designs  (topographies) of integrated
circuits (referred to in this Agreement as "layout-
designs") in accordance with Articles 2 through 7
(other than paragraph 3 of Article 6), Article 12
and paragraph 3 of Article 16 of the Treaty on
Intellectual Property in Respect of Integrated
Circuits and, in addition, to comply with the
following provisions.

Article 36
Scope of the Protection

Subject to the provisions of paragraph 1
of Article 37, Members shall consider unlawful
the following acts if performed without the
authorization of the right holder:’ importing,
selling, or otherwise distributing for commercial
purposes a protected layout-design, an integrated
circuit in which a protected layout-design is
incorporated, or an article incorporating such an
integrated circuit only in so far as it continues to
contain an unlawfully reproduced layout-design.

? The term "right holder" in this Section shall be understood
as having the same meaning as the term "holder of the right"
in the IPIC Treaty.

Article 37

Acts Not Requiring the Authorization of the Right
Holder

1. Notwithstanding Article 36, no Member
shall consider unlawful the performance of any
of the acts referred to in that Article in respect of
an integrated circuit incorporating an unlawfully
reproduced layout-design or any article
incorporating such an integrated circuit where the
person performing or ordering such acts did not
know and had no reasonable ground to know,
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when acquiring the integrated circuit or article
incorporating such an integrated circuit, that it
incorporated an unlawfully reproduced layout-
design. Members shall provide that, after the
time that such person has received sufficient
notice that the layout-design was unlawfully
reproduced, that person may perform any of the
acts with respect to the stock on hand or ordered
before such time, but shall be liable to pay to the
right holder a sum equivalent to a reasonable
royalty such as would be payable under a freely
negotiated licence in respect of such a layout-
design.

2. The conditions set out in subparagraphs
(a) through (k) of Article 31 shall apply mutatis
mutandis in the event of any non-voluntary
licensing of a layout-design or of its use by or for
the government without the authorization of the
right holder.

Article 38
Term of Protection

1. In Members requiring registration as a
condition of protection, the term of protection of
layout-designs shall not end before the expiration
of a period of 10 years counted from the date of
filing an application for registration or from the
first commercial exploitation wherever in the
world it occurs.

2. In Members not requiring registration as
a condition for protection, layout-designs shall be
protected for a term of no less than 10 years from
the date of the first commercial exploitation
wherever in the world it occurs.

3. Notwithstanding paragraphs 1 and 2, a
Member may provide that protection shall lapse
15 years after the creation of the layout-design.

SECTION 7: PROTECTION OF
UNDISCLOSED INFORMATION

Article 39

1. In the course of ensuring effective
protection against unfair competition as provided
in Article 10bis of the Paris Convention (1967),
Members shall protect undisclosed information in
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accordance with paragraph 2 and data submitted
to governments or governmental agencies in
accordance with paragraph 3.

2. Natural and legal persons shall have the
possibility of preventing information lawfully
within their control from being disclosed to,
acquired by, or used by others without their
consent in a manner contrary to honest
commercial practices'” so long as such
information:

(a) is secret in the sense that it is not, as a
body or in the precise configuration and
assembly of its components, generally
known among or readily accessible to
persons within the circles that normally
deal with the kind of information in
question;

(b) has commercial value because it is secret;
and

(c) has been subject to reasonable steps under
the circumstances, by the person lawfully
in control of the information, to keep it
secret.

3. Members, when requiring, as a condition
of approving the marketing of pharmaceutical or
of agricultural chemical products which utilize
new chemical entities, the submission of
undisclosed test or other data, the origination of
which involves a considerable effort, shall
protect such data against unfair commercial use.
In addition, Members shall protect such data
against disclosure, except where necessary to
protect the public, or unless steps are taken to
ensure that the data are protected against unfair
commercial use.

19 For the purpose of this provision, "a manner contrary to
honest commercial practices" shall mean at least practices
such as breach of contract, breach of confidence and
inducement to breach, and includes the acquisition of
undisclosed information by third parties who knew, or were
grossly negligent in failing to know, that such practices were
involved in the acquisition.
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SECTION 8: CONTROL OF ANTI-
COMPETITIVE PRACTICES
IN CONTRACTUAL LICENCES

Article 40

1. Members agree that some licensing
practices or conditions pertaining to intellectual
property rights which restrain competition may
have adverse effects on trade and may impede the
transfer and dissemination of technology.

2. Nothing in this Agreement shall prevent
Members from specifying in their legislation
licensing practices or conditions that may in
particular cases constitute an abuse of intellectual
property rights having an adverse effect on
competition in the relevant market. As provided
above, a Member may adopt, consistently with
the other provisions of this Agreement,
appropriate measures to prevent or control such
practices, which may include for example
exclusive grantback conditions, conditions
preventing challenges to validity and coercive
package licensing, in the light of the relevant
laws and regulations of that Member.

3. Each Member shall enter, upon request,
into consultations with any other Member which
has cause to believe that an intellectual property
right owner that is a national or domiciliary of
the Member to which the request for
consultations has been addressed is undertaking
practices in violation of the requesting Member's
laws and regulations on the subject matter of this
Section, and which wishes to secure compliance
with such legislation, without prejudice to any
action under the law and to the full freedom of an
ultimate decision of either Member.  The
Member addressed shall accord full and
sympathetic consideration to, and shall afford
adequate opportunity for, consultations with the
requesting Member, and shall cooperate through
supply of publicly available non-confidential
information of relevance to the matter in question
and of other information available to the
Member, subject to domestic law and to the
conclusion of mutually satisfactory agreements
concerning the safeguarding of its confidentiality
by the requesting Member.

Article 40 [AMENDED]
1. Members agree that some licensing

practices or conditions pertaining to intellectual
property rights which restrain competition may
have adverse effects on trade and may impede the
transfer and dissemination of technology.

2. Members shall adopt, consistently with
the other provisions of this Agreement,
appropriate measures to prevent or control such
practices, which may include for example
exclusive  grantback conditions, conditions
preventing challenges to validity and coercive
package licensing, in the light of the relevant laws
and regulations of the Member concerned.
Members may specify in their legislation
licensing practices or conditions that may in
particular cases constitute an abuse of intellectual
property rights having an adverse effect on
competition in the relevant market.

3. Each Member shall enter, upon request,
into consultations with any other Member which
has cause to believe that an intellectual property
right owner that is a national or domiciliary of
the Member to which the request for
consultations has been addressed is undertaking
practices in violation of the requesting Member's
laws and regulations on the subject matter of this
Section, and which wishes to secure compliance
with such legislation, without prejudice to any
action under the law and to the full freedom of an
ultimate decision of either Member.  The
Member addressed shall accord full and
sympathetic consideration to, and shall afford
adequate opportunity for, consultations with the
requesting Member, and shall cooperate through
supply of publicly available non-confidential
information of relevance to the matter in question
and of other information available to the
Member, subject to domestic law and to the
conclusion of mutually satisfactory agreements
concerning the safeguarding of its confidentiality
by the requesting Member.
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4. A Member whose nationals or
domiciliaries are subject to proceedings in
another Member concerning alleged violation of
that other Member's laws and regulations on the
subject matter of this Section shall, upon request,
be granted an opportunity for consultations by
the other Member under the same conditions as
those foreseen in paragraph 3.

PART III

ENFORCEMENT OF INTELLECTUAL
PROPERTY RIGHTS

SECTION 1: GENERAL OBLIGATIONS

Article 41

1. Members shall ensure that enforcement
procedures as specified in this Part are available
under their law so as to permit effective action
against any act of infringement of intellectual
property rights covered by this Agreement,
including expeditious remedies to prevent
infringements and remedies which constitute a
deterrent to further infringements. These
procedures shall be applied in such a manner as
to avoid the creation of barriers to legitimate
trade and to provide for safeguards against their
abuse.

2. Procedures concerning the enforcement
of intellectual property rights shall be fair and
equitable. They shall not be unnecessarily
complicated or costly, or entail unreasonable
time-limits or unwarranted delays.

3. Decisions on the merits of a case shall
preferably be in writing and reasoned. They shall
be made available at least to the parties to the
proceeding without undue delay. Decisions on
the merits of a case shall be based only on
evidence in respect of which parties were offered
the opportunity to be heard.

4. Parties to a proceeding shall have an
opportunity for review by a judicial authority of
final administrative decisions and, subject to
jurisdictional provisions in a Member's law
concerning the importance of a case, of at least

4. A Member whose nationals or
domiciliaries are subject to proceedings in
another Member concerning alleged violation of
that other Member's laws and regulations on the
subject matter of this Section shall, upon request,
be granted an opportunity for consultations by the
other Member under the same conditions as
those foreseen in paragraph 3.

Article 41

Enforcement Procedures [HEADLINE ADDED]

1. Members shall ensure that enforcement
procedures as specified in this Part are available
under their law so as to permit effective action
against any act of infringement of intellectual
property rights covered by this Agreement,
including expeditious remedies to prevent
infringements and remedies which constitute a
deterrent to further infringements. These
procedures shall be applied in such a manner as
to avoid the creation of barriers to legitimate
trade and to provide for safeguards against their
abuse.

2. Procedures concerning the enforcement
of intellectual property rights shall be fair and
equitable.  They shall not be unnecessarily
complicated or costly, or entail unreasonable
time-limits or unwarranted delays.

3. Decisions on the merits of a case shall
preferably be in writing and reasoned. They shall
be made available at least to the parties to the
proceeding without undue delay. Decisions on
the merits of a case shall be based only on
evidence in respect of which parties were offered
the opportunity to be heard.

4. Parties to a proceeding shall have an
opportunity for review by a judicial authority of
final administrative decisions and, subject to
jurisdictional provisions in a Member's law
concerning the importance of a case, of at least
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the legal aspects of initial judicial decisions on
the merits of a case. However, there shall be no
obligation to provide an opportunity for review
of acquittals in criminal cases.

5. It is understood that this Part does not
create any obligation to put in place a judicial
system for the enforcement of intellectual
property rights distinct from that for the
enforcement of law in general, nor does it affect
the capacity of Members to enforce their law in
general.  Nothing in this Part creates any
obligation with respect to the distribution of
resources as between enforcement of intellectual
property rights and the enforcement of law in
general.

the legal aspects of initial judicial decisions on
the merits of a case. However, there shall be no
obligation to provide an opportunity for review
of acquittals in criminal cases.

5. It is understood that this Part does not
create any obligation to put in place a judicial
system for the enforcement of intellectual
property rights distinct from that for the
enforcement of law in general, nor does it affect
the capacity of Members to enforce their law in
general.  Nothing in this Part creates any
obligation with respect to the distribution of
resources as between enforcement of intellectual
property rights and the enforcement of law in
general.

Article 41a [NEW]

Remedies Against Mala Fide Use of Intellectual
Property Rights

Members shall provide for proportionate,
efficient and deterrent remedies against mala fide
use of intellectual property rights, in particular the
making of unjustified threats.

Article 41b [NEW]

Jurisdiction and Choice of Law in Transborder
Conflicts in Intellectual Property Matters

1. Members shall ensure that, subject to
compliance with principles of due process and of
fair balance between the interests of the parties,
the rules applied with regard to jurisdiction in
transborder conflicts in intellectual property
matters do not unduly hamper an efficient pursuit

of justice.

2. Members shall ensure that the rules
applied with regard to choice of law in
transborder conflicts in intellectual property
matters pay due respect to the territoriality
principle, thereby acknowledging the sovereign
power of other Members to regulate, within the
boundaries of obligations resulting from
international agreements, the law governing
acquisition, scope and content of intellectual
property rights with regard to their respective
territories. As a matter of principle, this results in
the application of the law of the country for which
protection is sought (lex protectionis).

38



3. Derogation from [lex protectionis shall
only be permitted:

(a) on the basis of an agreement between the
parties, to the extent acceptable in view of
the specific nature of intellectual property

rights;

(b) to the extent that, due to the ubiquitous
nature of an infringement, the application
of lex protectionis would seriously impede
a fair and efficient enforcement of
intellectual property rights.
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Article 70
Protection of Existing Subject Matter

1. This Agreement does not give rise to
obligations in respect of acts which occurred
before the date of application of the Agreement
for the Member in question.

2. Except as otherwise provided for in this
Agreement, this Agreement gives rise to
obligations in respect of all subject matter
existing at the date of application of this
Agreement for the Member in question, and
which is protected in that Member on the said
date, or which meets or comes subsequently to
meet the criteria for protection under the terms of
this Agreement. In respect of this paragraph and
paragraphs 3 and 4, copyright obligations with
respect to existing works shall be solely
determined under Article 18 of the Berne
Convention (1971), and obligations with respect
to the rights of producers of phonograms and
performers in existing phonograms shall be
determined solely under Article 18 of the Berne
Convention (1971) as made applicable under
paragraph 6 of Article 14 of this Agreement.

3. There shall be no obligation to restore
protection to subject matter which on the date of
application of this Agreement for the Member in
question has fallen into the public domain.

4. In respect of any acts in respect of
specific objects embodying protected subject
matter which become infringing under the terms
of legislation in conformity with this Agreement,
and which were commenced, or in respect of
which a significant investment was made, before
the date of acceptance of the WTO Agreement by
that Member, any Member may provide for a
limitation of the remedies available to the right
holder as to the continued performance of such
acts after the date of application of this
Agreement for that Member. In such cases the
Member shall, however, at least provide for the
payment of equitable remuneration.

5. A Member is not obliged to apply the
provisions of Article 11 and of paragraph 4 of
Article 14 with respect to originals or copies
purchased prior to the date of application of this
Agreement for that Member.

Article 70 [AMENDED]
Protection of Existing Subject Matter

1. This Agreement does not give rise to
obligations in respect of acts which occurred
before the date of application of the Agreement
for the Member in question.

2. Except as otherwise provided for in this
Agreement, this Agreement gives rise to
obligations in respect of all subject matter
existing at the date of application of this
Agreement for the Member in question, and
which is protected in that Member on the said
date, or which meets or comes subsequently to
meet the criteria for protection under the terms of
this Agreement. In respect of this paragraph and
paragraphs 3 and 4, copyright obligations with
respect to existing works shall be solely
determined under Article 18 of the Berne
Convention (1971), and obligations with respect
to the rights of producers of phonograms and
performers in existing phonograms shall be
determined solely under Article 18 of the Berne
Convention (1971) as made applicable under
paragraph 6 of Article 14 of this Agreement.

3. There shall be no obligation to restore
protection to subject matter which on the date of
application of this Agreement for the Member in
question has fallen into the public domain.

4. In respect of any acts in respect of
specific objects embodying protected subject
matter which become infringing under the terms
of legislation in conformity with this Agreement,
and which were commenced, or in respect of
which a significant investment was made, before
the date of acceptance of the WTO Agreement by
that Member, any Member may provide for a
limitation of the remedies available to the right
holder as to the continued performance of such
acts after the date of application of this
Agreement for that Member. In such cases the
Member shall, however, at least provide for the
payment of equitable remuneration.

5. A Member is not obliged to apply the
provisions of Article 11 and of paragraph 4 of
Article 14 with respect to originals or copies
purchased prior to the date of application of this
Agreement for that Member.
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6. Members shall not be required to apply
Article 31, or the requirement in paragraph 1 of
Article 27 that patent rights shall be enjoyable
without discrimination as to the field of
technology, to use without the authorization of
the right holder where authorization for such use
was granted by the government before the date
this Agreement became known.

7. In the case of intellectual property rights
for which protection is conditional upon
registration, applications for protection which are
pending on the date of application of this
Agreement for the Member in question shall be
permitted to be amended to claim any enhanced
protection provided under the provisions of this
Agreement. Such amendments shall not include
new matter.

8. Where a Member does not make
available as of the date of entry into force of the
WTO Agreement patent protection for
pharmaceutical and  agricultural chemical
products commensurate with its obligations
under Article 27, that Member shall:

(a) notwithstanding the provisions of Part VI,
provide as from the date of entry into
force of the WTO Agreement a means by
which applications for patents for such
inventions can be filed;

(b) apply to these applications, as of the date

of application of this Agreement, the

criteria for patentability as laid down in
this Agreement as if those criteria were
being applied on the date of filing in that

Member or, where priority is available

and claimed, the priority date of the

application; and

(c) provide patent protection in accordance

with this Agreement as from the grant of

the patent and for the remainder of the
patent term, counted from the filing date
in accordance with Article 33 of this

Agreement, for those of these applications

that meet the criteria for protection

referred to in subparagraph (b).

0. Where a product is the subject of a patent
application in a Member in accordance with
paragraph 8(a), exclusive marketing rights shall
be granted, notwithstanding the provisions of
Part VI, for a period of five years after obtaining

6. Members shall not be required to apply
Article 31 to use without the authorization of the
right holder where authorization for such use was
granted by the government before the date this
Agreement became known.

7. In the case of intellectual property rights
for which protection is conditional upon
registration, applications for protection which are
pending on the date of application of this
Agreement for the Member in question shall be
permitted to be amended to claim any enhanced
protection provided under the provisions of this
Agreement. Such amendments shall not include
new matter.

8. Where a Member does not make
available as of the date of entry into force of the
WTO  Agreement patent protection for
pharmaceutical and  agricultural chemical
products commensurate with its obligations under
Article 27, that Member shall:

(a) notwithstanding the provisions of Part VI,
provide as from the date of entry into
force of the WTO Agreement a means by
which applications for patents for such
inventions can be filed;

(b) apply to these applications, as of the date

of application of this Agreement, the

criteria for patentability as laid down in
this Agreement as if those criteria were
being applied on the date of filing in that

Member or, where priority is available and

claimed, the priority date of the

application; and

(c) provide patent protection in accordance

with this Agreement as from the grant of

the patent and for the remainder of the
patent term, counted from the filing date
in accordance with Article 33 of this

Agreement, for those of these applications

that meet the criteria for protection

referred to in subparagraph (b).

9. Where a product is the subject of a patent
application in a Member in accordance with
paragraph 8(a), exclusive marketing rights shall
be granted, notwithstanding the provisions of Part
VI, for a period of five years after obtaining
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marketing approval in that Member or until a
product patent is granted or rejected in that
Member, whichever period is shorter, provided
that, subsequent to the entry into force of the
WTO Agreement, a patent application has been
filed and a patent granted for that product in
another Member and marketing approval
obtained in such other Member.

Article 71
Review and Amendment

1. The Council for TRIPS shall review the
implementation of this Agreement after the
expiration of the transitional period referred to in
paragraph 2 of Article 65. The Council shall,
having regard to the experience gained in its
implementation, review it two years after that
date, and at identical intervals thereafter. The
Council may also undertake reviews in the light
of any relevant new developments which might
warrant modification or amendment of this
Agreement.

2. Amendments merely serving the purpose
of adjusting to higher levels of protection of
intellectual property rights achieved, and in
force, in other multilateral agreements and
accepted under those agreements by all Members
of the WTO may be referred to the Ministerial
Conference for action in accordance with
paragraph 6 of Article X of the WTO Agreement
on the basis of a consensus proposal from the
Council for TRIPS.

Article 72

Reservations
Reservations may not be entered in
respect of any of the provisions of this

Agreement without the consent of the other
Members.

marketing approval in that Member or until a
product patent is granted or rejected in that
Member, whichever period is shorter, provided
that, subsequent to the entry into force of the
WTO Agreement, a patent application has been
filed and a patent granted for that product in
another Member and marketing approval obtained
in such other Member.
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Article 73
Security Exceptions

Nothing in this Agreement shall be

construed:

(a)

(b)

(©

to require a Member to furnish any
information the disclosure of which it
considers contrary to its essential security
interests; or

to prevent a Member from taking any
action which it considers necessary for
the protection of its essential security
interests;

(i) relating to fissionable materials or the
materials from which they are
derived;

(i) relating to the traffic in arms,
ammunition and implements of war
and to such traffic in other goods and
materials as is carried on directly or
indirectly for the purpose of
supplying a military establishment;

(iiij)taken in time of war or other
emergency in international relations;
or

to prevent a Member from taking any
action in pursuance of its obligations
under the United Nations Charter for the
maintenance of international peace and
security.
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ANNEX TO THE TRIPS AGREEMENT

1. For the purposes of Article 31bis and this
Annex:

(a) “pharmaceutical product” means any
patented product, or product
manufactured through a patented process,
of the pharmaceutical sector needed to
address the public health problems as
recognized in paragraph 1 of the
Declaration on the TRIPS Agreement and
Public Health (WT/MIN(01)/DEC/2). It is
understood that active ingredients
necessary for its manufacture and
diagnostic kits needed for its use would
be included’;

(b) “eligible importing Member” means any
least-developed country Member, and any
other Member that has made a
notification” to the Council for TRIPS of
its intention to use the system set out in
Article 31bis and this Annex (“system”)
as an importer, it being understood that a
Member may notify at any time that it
will use the system in whole or in a
limited way, for example only in the case
of a national emergency or other
circumstances of extreme urgency or in
cases of public non-commercial use. It is
noted that some Members will not use the
system as importing Members® and that
some other Members have stated that, if
they use the system, it would be in no
more than situations of national
emergency or other circumstances of
extreme urgencys;

(c) “exporting Member” means a Member
using the system to  produce
pharmaceutical products for, and export
them to, an eligible importing Member.

2. The terms referred to in paragraph 1 of
Article 31bis are that:

(a) the eligible importing Member(s)* has
made a notification? to the Council for
TRIPS, that:

(i) specifies the names and expected
quantities of the product(s) needed’;



(i1) confirms that the eligible importing
Member in question, other than a
least developed country Member, has
established that it has insufficient or
no manufacturing capacities in the
pharmaceutical  sector for the
product(s) in question in one of the
ways set out in the Appendix to this
Annex; and

(ii1) confirms that, where a pharmaceutical
product is patented in its territory, it
has granted or intends to grant a
compulsory licence in accordance
with Articles 31 and 31bis of this
Agreement and the provisions of this
Annex®;

(b) the compulsory licence issued by the
exporting Member under the system shall
contain the following conditions:

(i) only the amount necessary to meet the
needs of the eligible importing
Member(s) may be manufactured
under the licence and the entirety of
this production shall be exported to
the Member(s) which has notified its
needs to the Council for TRIPS;

(i1) products produced under the licence
shall be clearly identified as being
produced under the system through
specific  labelling or  marking.
Suppliers should distinguish such
products through special packaging
and/or special colouring/shaping of
the products themselves, provided
that such distinction is feasible and
does not have a significant impact on
price; and

(iii) before shipment begins, the licensee
shall post on a website’ the following
information:

— the quantities being supplied to each
destination as referred to in indent (1)
above; and

— the distinguishing features of the
product(s) referred to in indent (ii)
above;



(c) the exporting Member shall notify® the
Council for TRIPS of the grant of the
licence, including the conditions attached
to it.” The information provided shall
include the name and address of the
licensee, the product(s) for which the
licence has been granted, the quantity(ies)
for which it has been granted, the
country(ies) to which the product(s) is
(are) to be supplied and the duration of
the licence. The notification shall also
indicate the address of the website
referred to in subparagraph (b)(iii) above.

3. In order to ensure that the products
imported under the system are used for the public
health purposes underlying their importation,
eligible importing Members shall take reasonable
measures within their means, proportionate to
their administrative capacities and to the risk of
trade diversion to prevent re-exportation of the
products that have actually been imported into
their territories under the system. In the event
that an eligible importing Member that is a
developing country Member or a least-developed
country Member experiences difficulty in
implementing this provision, developed country
Members shall provide, on request and on
mutually agreed terms and conditions, technical
and financial cooperation in order to facilitate its
implementation.

4. Members shall ensure the availability of
effective legal means to prevent the importation
into, and sale in, their territories of products
produced under the system and diverted to their
markets inconsistently with its provisions, using
the means already required to be available under
this Agreement. If any Member considers that
such measures are proving insufficient for this
purpose, the matter may be reviewed in the
Council for TRIPS at the request of that Member.

5. With a view to harnessing economies of
scale for the purposes of enhancing purchasing
power for, and facilitating the local production
of, pharmaceutical products, it is recognized that
the development of systems providing for the
grant of regional patents to be applicable in the
Members described in paragraph 3 of Article
31bis should be promoted. To this end,
developed country Members undertake to
provide technical cooperation in accordance with
Article 67 of this Agreement, including in
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conjunction with  other relevant inter-
governmental organizations.

6. Members recognize the desirability of
promoting the transfer of technology and
capacity building in the pharmaceutical sector in
order to overcome the problem faced by
Members with insufficient or no manufacturing
capacities in the pharmaceutical sector. To this
end, eligible importing Members and exporting
Members are encouraged to use the system in a
way which would promote this objective.
Members undertake to cooperate in paying
special attention to the transfer of technology and
capacity building in the pharmaceutical sector in
the work to be undertaken pursuant to Article
66.2 of this Agreement, paragraph 7 of the
Declaration on the TRIPS Agreement and Public
Health and any other relevant work of the
Council for TRIPS.

6. The Council for TRIPS shall review
annually the functioning of the system with a
view to ensuring its effective operation and shall
annually report on its operation to the General
Council.

' This subparagraph is without prejudice to subparagraph
1(b).

2 1t is understood that this notification does not need to be
approved by a WTO body in order to use the system.

3 Australia, Canada, the European Communities with, for the
purposes of Article 31bis and this Annex, its member States,
Iceland, Japan, New Zealand, Norway, Switzerland, and the
United States.

* Joint notifications providing the information required
under this subparagraph may be made by the regional
organizations referred to in paragraph 3 of Article 31bis on
behalf of eligible importing Members using the system that
are parties to them, with the agreement of those parties.

5 The notification will be made available publicly by the
WTO Secretariat through a page on the WTO website
dedicated to the system.

® This subparagraph is without prejudice to Article 66.1 of
this Agreement.

" The licensee may use for this purpose its own website or,
with the assistance of the WTO Secretariat, the page on the
WTO website dedicated to the system.

8 It is understood that this notification does not need to be
approved by a WTO body in order to use the system.

° The notification will be made available publicly by the
WTO Secretariat through a page on the WTO website
dedicated to the system.
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APPENDIX TO THE ANNEX TO THE

TRIPS AGREEMENT

Assessment of Manufacturing Capacities in the

Pharmaceutical Sector

Least-developed country Members are
deemed to have insufficient or no manufacturing
capacities in the pharmaceutical sector.

For other eligible importing Members
insufficient or no manufacturing capacities for
the product(s) in question may be established in
either of the following ways:

®

(i)

the Member in question has
established that it has no
manufacturing capacity in  the
pharmaceutical sector;

or

where the Member has some
manufacturing capacity in this sector,
it has examined this capacity and
found that, excluding any capacity
owned or controlled by the patent
owner, it is currently insufficient for
the purposes of meeting its needs.
When it is established that such
capacity has become sufficient to
meet the Member's needs, the system
shall no longer apply.
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