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Use of Protected Content on Online Platforms

(Article 13 COM(2016) 593)

l. Background and Objectives

Access and the dissemination of copyright protected material occur mostly
through the internet nowadays. Online services play an important role in this
process. A participation of rightholders in the profits generated through
this is not self-evident (Communication of the Commission COM(2016) 529
final, p. 7; proposal for a Directive on Copyright in the Digital Market
COM(2016) 539 final (Draft Directive), p. 3 and recital 37). This is especial-
ly so in the case of services, which save on their servers content uploaded by
their users so it can be subsequently retrieved by the public (Impact Assess-
ment on the Modernisation of EU Copyright Rules (IA), pp. 132, 137 et
seqq., 142 et seq.).

A Supreme Court decision regarding the scope of Article 14(1) of the Di-
rective 2000/31 (E-Commerce Directive) as well as whether and when pro-
viders themselves fulfil the requirements in Article 3(1) of the Directive
2001/29 (InfoSoc Directive) has not yet been issued (1A, p. 143). In this un-
clear legal situation, service providers can either fully refuse the conclusion
of a licensing agreement with rightholders or more or less enforce their one-
sided conditions (1A, p. 139, 142 et seqq.).
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The objective of the Commission’s proposed regulation is to improve this
(negotiating) position of the rightholders. In particular, they should be able
to better control and determine whether their works are available on online
platforms or rather negotiate licensing agreements and remuneration for the
use and publication of their works on the internet (Draft Directive, p. 3).
From a technical perspective, this should be achieved through a reinforced
and improved adoption of “suitable and adequate” measures (e.g. content
recognition technologies, which prevent or at least reduce the accessibility
of content made available illegally).

This way, equal conditions and competition requirements should be cre-
ated also for all providers (content service providers) of copyright protected
contents on the internet without penalizing those who obtain a licence (IA, p.
141 et seqq.; COM(2015) 626 final, p. 9).

1. Regarding the Commission’s Proposal

1. Content

In order to achieve these objectives, the Commission proposes specific obli-
gations for online services within the scope of Article 13 of the Draft Di-
rective. In particular, “information society service providers that store and
provide to the public access to large amounts of works or other subject-
matter uploaded by their users” should be obligated to take measures that
guarantee that

1% alternative: their agreements concluded with rightholders concerning the

use of their works or other subject-matter will be complied with;

2" alternative: via their services, no access to works or other subject-matter

identified by rightholders in cooperation with them exists.
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These measures (,,such as the use of effective content recognition tech-
nologies) must be “appropriate and proportionate” in accordance with the
second sentence the first paragraph of Article 13 of the Draft Directive,
whereby certain support obligations are attributed to the service providers in
favour of the rightholders (third sentence of the first paragraph of Article 13
of the Draft Directive). Conversely, Member States must ensure that service
providers put in place complaints and redress mechanisms that are available
to affected users (Article 13(2) of the Draft Directive). Furthermore, they
should promote stakeholder dialogues to define best practices (Article 13(3)
of the Draft Directive).

2. Conceptual Critique
a) Overall

If Article 13 of the Draft Directive became applicable law, such would lead

to new, considerable legal uncertainty.

Whether those service providers that save content uploaded by their users
and make it available to the public, carry out an act in light of Article 3(1)
InfoSoc Directive themselves, does not clearly result from recital 38 of the
Draft Directive. Recital 38(1) of the Draft Directive merely indicates that
those service providers that go beyond the simple provision of the physical
infrastructure and carry out an act according to Article 3(1) InfoSoc Di-
rective are obligated to conclude licensing agreements. Such does not clarify
the current legal situation. Provided that service providers for certain do not
want to commit any liability causing rights infringement, they must con-

clude licensing agreements already in accordance with current law.

Article 13 of the Draft Directive proposed by the EU Commission contains
furthermore a series of undefined legal concepts, apart from the fact that it is
barely understandably formulated. In particular, the proposal does not con-

tain any explanation or definition concerning which service providers are to
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be qualified as “information society service providers that store and provide
to the public access to large amounts of works or other subject-matter up-
loaded by their users”. What importance is given to the criterion “large
amounts” is especially questionable: for instance, whether it is of relevance
whether commercial (e.g. YouTube) or non-commercial platforms (e.g.

Wikipedia) offer services.

Moreover, it is unclear what importance should be given to the requirement
“provide to the public access” in the first sentence of the first paragraph of
Article 13 of the Draft Directive. This question concerns two aspects. The
first is what is meant by this with regard to Article 3(1) InfoSoc Directive.
The second is whether this requirement aims at a demarcation in regard to

the E-Commerce Directive.
b) In regard to the German and English version

Numerous discrepancies between the German and the English version
make the comprehension of the first sentence of the first paragraph of Arti-
cle 13 of the Draft Directive even more difficult. The English version men-
tions for ex. “information society service providers that store and provide to

2

the public access...”, whereas the German version mentions “information
society service providers that store or provide to the public access...”. This
difference can also be found in other passages, for ex. in recital 38. Given

the subject-matter, only the English version can be correct.

Both alternatives of the first sentence of the first paragraph of Article 13
of the Draft Directive mentioned under point 5 differ in the English version
in that

e In the first alternative, agreements between rightholders and service
providers concerning the use of works or other subject-matter already

exist; the specific matter concerns their compliance;
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¢ In accordance with the second alternative, rightholders and service pro-
viders identify together which works or other subject-matter should not
be accessible.

In contrast, the German version seems to require agreements between the
rightholders and the service providers also concerning the second alterna-
tive. However, this makes no sense — on the contrary. This alternative must
also be applicable to those service providers, which haven’t concluded any
licence agreement with the rightholders. Such results not only from recital
38 of the Draft Directive; in support of this is also the detailed explanation
of certain provisions of the proposal (p. 10) and, in particular, the wording in
the English version (pp. 10, 29), while the wording of the second alternative
of the first sentence of the first paragraph of Article 13 of the Draft Directive
in the German version greatly differs from the explanation (pp. 12, 31). Only
the English version correlates to the spirit and purpose of the proposed rule,
to create incentives to the conclusion of licence agreements. Such incentives
would be destroyed if those of all service providers, which already have li-
cence agreements with the rightholders, would be obligated to the further

measures under alternative nr. 2.
3. Substantive Objections

a) Alternative with Licence Agreement (First Alternative of the
First Sentence of the First Paragraph of Article 13 of the Draft
Directive): “Pacta Sunt Servanda”

The first alternative of the first sentence of the first paragraph of Article
13 of the Draft Directive focuses on service providers that have concluded
agreements with the rightholders for the use of their works or other subject-
matter. Indeed, only service providers that do not fall under the liability ex-
emption of Article 14(1) of the E-Commerce Directive are required to con-

clude such licence agreements (recital 38 of the Draft Directive). However,
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also service providers that conclude voluntarily licence agreements with the
rightholders fall under the scope of the first sentence of the first paragraph of
Article 13 of the Draft Directive.

This requirement does not constitute an additional burden either in one or in
the other case, since the service providers are not required to more than what
is already applicable: “pacta sunt servanda”. As contracts are to be met in
any case according to general applicable (contract) law, the first alternative
of the first sentence of the first paragraph of Article 13 of the Draft Directive
is simply superfluous. To the extent that it (falsely) may suggest that service
providers that venture licence agreements may be subject to additional obli-

gations, the norm may even have a dissuasive effect.

b) Alternative without Licence Agreement (Second Alternative of
the First Sentence of the First Paragraph of Article 13): Notice

and Take Down?

The second alternative aims at preventing access to certain contents, which
have been identified by the rightholders in cooperation with the service pro-
viders. The question that arises here is to which extent the first sentence of
the first paragraph of Article 13 of the Draft Directive should complete or
extend the “notice and take down procedure” (NTD procedure) foreseen in

Article 14(1)(b) of the E-Commerce Directive.

In accordance with this “NTD procedure” (which does not coincide with
the one foreseen in 8 512 of the U.S. Copyright Act), the rightholder must
first notify the service provider of a rights infringement and request the pro-
vider to remove the illegal content. In order to not lose its exemption from
liability in accordance with Article 14(1) of the E-Commerce Directive, the

service provider must comply with this request.

In addition to this, according to Supreme Court case-law in Germany, spe-

cific, situation-related monitoring obligations are required in order to
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avoid repeated infringements of the same type (BGH GRUR 2013, 370, 371
— Alone in the Dark; BGH GRUR-RS 2013, 15388 recital 38 —
Prafpflichten), which fall under the scope of what is permissible under EU
Law (ECJ EuZW 2012, 261, 262 — SABAM/Netlog; ECJ GRUR 2012, 265,
267 — Scarlet Extended/SABAM; ECJ GRUR 2011, 1025, 1034 — L'Oré-
al/eBay et al.). De facto, this case-law compels those service providers that
desire to guarantee the availability of content on their platforms in the future

to conclude licence agreements with the rightholders.

If Article 14(1) of the E-Commerce Directive is interpreted in accordance
with the German case-law, the norm fulfils comparable objectives to the
proposed first sentence of the first paragraph of Article 13 of the Draft Di-
rective. In this respect, a norm valid for all of Europe would be welcome
since national case-law concerning Article 14(1) of the E-Commerce Di-
rective is inconsistent. However, as the type of cooperation between
rightholders and service providers is not further specified in the first sen-
tence of the first paragraph of Article 13 of the Draft Directive, it remains

dubious whether further harmonisation would really be achieved through it.
c) Compatibility with other EU Law

In conformity with Article 18(3) of the Draft Directive, the new directive
leaves existing EU Law unaffected. In regard to Article 13 of the Draft Di-
rective, and according to the Impact Assessment (pp. 147, 154) and recital
38, such concerns especially the scope of the E-Commerce Directive. Un-
der certain circumstances, service providers would thus fall under the liabil-
ity exemption of Article 14 of the E-Commerce Directive, regardless of
whether they adopt any measures in accordance with Article 13 of the Draft
Directive.

A general monitoring obligation wouldn’t be compatible with Article

15(1) of the E-Commerce Directive. Consequently, the first sentence of the
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first paragraph of Article 13 of the Draft Directive cannot introduce at the
outset any substantial new obligations. In any case, service providers, which
fall under the liability privilege of Article 14 of the E-Commerce Directive,
cannot be obligated to proactively monitor all data of all clients indefinitely.
General monitoring obligations would furthermore be incompatible with Ar-
ticle 3 of the Directive 2004/48 (Enforcement Directive) (ECJ EuZW 2012,
261, 262 et seq. — SABAM/Netlog).

Moreover, directives are to be interpreted and applied in accordance with the
rights and principles of the Charter of Fundamental Rights of the Euro-
pean Union (the Charter of Fundamental Rights) (recital 45). This means
that copyright protection (Article 17(2) of the Charter of Fundamental
Rights) on the one hand, and the freedom to conduct a business (Article 16
of the Charter of Fundamental Rights), the protection of personal data, as
well as the freedom of expression and information (Articles 8 and 11 of the
Charter of Fundamental Rights) on the other, must be fairly balanced
(cf. ECJ EuZW 2012, 261, 263 — SABAM/Netlog).

d) Content Recognition Technologies and Procedures

All further requirements contained in Article 13 of the Draft Directive —
in particular the EU Commission’s attempt to introduce by law obligatory
content recognition technologies and procedures — are ultimately related to
the first sentence of the first paragraph of Article 13 of the Draft Directive.
Thus, also they cannot lead to any changes of the current legislation worthy

of mention.

On the contrary, precisely such content recognition technologies and proce-
dures also entail risks. For example, content pertaining to political opinions
or admissible parody are not to be recognised (Article 5(3)(k) of the InfoSoc
Directive). Furthermore, they enable abuse. Because it does not necessarily

have to be rightholders requesting the service providers to remove content;
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also  competitors, for example, could do this (cf. e.q.
https://trendblog.euronics.de/tv-audio/youtube-content-id-system-abzocker-

freuen-sich-15843/). The victims would not only be the (legally acting) us-
ers, but also the consumers. Conflicting with Article 11 of the Charter of
Fundamental Rights, their freedom of information would be hindered with-

out such being required by legitimate interests of the rightholders.

Precisely because content recognition technologies and procedures can
lead to a sensitive limitation of the fundamentally protected freedom of ex-
pression and information (Article 11 of the Charter of Fundamental Rights),
it must remain reserved to legally authorised judges to decide on the legality
of content (cf. also: ECJ ZUM 2012, 29, 33 — Scarlet Extended/SABAM;
ZUM 2012, 307, 311 — SABAM/Netlog). Consequently, the fundamental
principle contained in Article 15(1) of the E-Commerce Directive, that pro-
viders have no general filtering or monitoring obligation in regards to
pure user content, must be maintained — also in favour of platform opera-

tors.
I11.  Suggestions for Improvement
1. Specification of Provider Liability

The specification of the liability rules for platform operators seems ad-
visable - however, without increase in relation to the current liability exemp-
tion. Because with that, each platform operator would be de facto forced —
even without a legal obligation — to apply said content recognition technolo-
gies and procedures, which should be rejected on the abovementioned
grounds. In order to avoid the consequences of liability, they would have to
adjust these technologies so that potentially illegal content is blocked at the
outset. Even with such “over blocking”, however, it would remain dubious
whether copyright infringements could be systematically and extensively

prevented.
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A specification of the liability rules must rather mean to extend the principle
already reflected in the Acquis that providers are not liable for users’ ac-
tions, which they cannot reasonably control (Articles 12-14 of the E-
Commerce Directive), to the situation nowadays primarily at hand, that ser-
vice providers merely place the infrastructure at the disposal of their users in
order for them to be able to carry out acts of exploitation exempted within
the scope of legal exceptions. By implication, a liability exemption can only
exist as long as the service providers haven’t or couldn’t have any
knowledge of the illegal users’ actions. Should the provider be made aware
of possibly illegal content (especially when made aware by a rightholder), it
must initiate the NTD procedure described unter point Il 3., in order to

avoid liability.

Essentially, this rule could already be interpreted from the current Article 14
of the E-Commerce Directive. However, as long as the ECJ does not address
the question of the norm’s extent, a uniform application throughout the in-
ternal market isn’t ensured — apart from the fact that interpretations can dif-
fer from case to case. It thus seems indicated to extend the norm by adding a
respective paragraph 1a. Such could be formulated as follows: “Paragraph 1
is also applicable to the provision of an infrastructure for saving content
with the objective of making it available to the public without assistance of

the service provider.”

The liability exemption must cease as soon as a service evidently intends
to enable users to illegally upload copyright protected content. To absolve
service providers of responsibility in such cases is also not in accordance
with the freedom of expression and information (Article 11 of the Charter of
Fundamental Rights). More than ever, a service provider must be responsi-
ble for its own acts; such also includes the non-authorised use of third-party
content in a way that makes it seem like it is part of the provider’s own ser-

vice (in the sense of an appropriation).

10 of 41

MAX-PLANCK-GLSCLLSCHATT



Max Planck Institute for Innovation and Competition

(29)

(30)

(31)

If the E-Commerce Directive is complemented as abovementioned, this de-
marcation could simultaneously be made even clearer by way of an addition
to recital 44. A possible wording could be, for example: “The same applies
to the intentional induction or support of illegal user actions by third-
parties.” It goes without saying that own illegal actions are deprived of the
exemption. What is to be considered appropriating use seems, however, still
unclear; such is particularly shown by the debates concerning the extent of

permissible linking.

If the necessity of this delimitation is acknowledged and the focus is limited
to service providers beyond the liability exemption, i.e. it is unquestionable
that they must be liable for infringements — in particular for their own acts —,
a provision concerning the application of certain content recognition tech-
nologies and procedures is at least in principle justified. In this respect, cer-
tain approaches of Article 13 of the Draft Directive shouldn’t be categorical-
ly rejected; what is worthy of critique is first and foremost the lack of dif-
ferentiation. Also the concerns expressed under point 11.3.d against such
technologies and procedures also in the realm of illegal behaviour are not
void. Rather, the concomitant risks should be taken into account in an im-

proved liability rule as proposed.
2. Consideration of the Users Interests

The interests of today’s users often go beyond the exchange of opinions.
Publishing audio data, videos, photos, etc. — partially self-edited or made us-
ing pre-existing works (so-called user generated content) — constitutes for
many people a daily activity. This user behaviour constitutes a reality that
can barely be prohibited but isn’t reflected in current copyright law. Howev-
er, for its effective enforcement and implementation, society’s acceptance

of copyright law is of crucial importance.
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The German legislator recognised this already in 1965 and found a long-
lasting solution by implementing an exception with obligatory remunera-
tion in favour of the private copy, in order to bring about a balance of inter-
ests. The sustainability of this approach has been proven true up to today; in
particular in Europe, most States have adopted this model. It is now time for

the European legislator to take a respective step in the internet age.

It is decisive that the legitimate interests of the rightholders are taken into
account with this model. Therefore, only that private exploitation that cor-
responds to the usual practice in social networks, should be legalised. Ex-
ploitation attaining a commercial degree or serving commercial objectives
from the outset are not to be allowed. But also for private exploitation per se,
the limit is when the possibilities of a normal exploitation become distinctly
affected. Such is arguably the case with pure file sharing, the publication of
a complete movie or an entire aloum. Time also plays a role: the longer a
work is available, the less potential there is of damage for the rightholder,

and all the more can more extensive uses be allowed.

Developing the case-law, in accordance to which a use permission only re-
lates to works that do not originate from an obvious illegal source (ECJ,
EuzZW 2015, 351, 357 — Copydan Bandkopi/Nokia Danmark), content avail-
able online should only be allowed to be used when it has been uploaded
legally. Thereby, a private user action may build upon previous acts of ex-
ploitation from third-parties that are covered by an exemption, however not

through the exploitation of illegal file sharing.

With criteria such as the abovementioned, national legislators and courts
obtain sufficient but not too broad leeway for solutions fair to all interests.
In order to nevertheless bring about a certain legal certainty for the users,

certain positive or negative examples could be included in the recitals.

12 of 41

MAX-PLANCK-GLSCLLSCHATT



Max Planck Institute for Innovation and Competition

(36)

(37)

(38)

If the proposal to allow normal exploitation subject to payment instead of
prohibiting is implemented also in the context of social networks, an ade-
quate payment should be secured for the upload itself — regardless of the
question whether the legally uploaded content remains unchanged or wheth-
er the user has introduced creative or non-creative changes. (See part F para
14 et seqq. as to the splitting of the payment between creators and subse-

quent rightholders.)

Individual billing of each user would admittedly be far too complex and
costly for the rightholders. It thus seems inevitable to collect the reasonable
remuneration centrally and supported by the established mechanisms of col-
lective rights management. Here, the service provider comes into play,
since it enables such user conduct to start with — to a certain extent, similar
to the producer of blank recording media that enables private copies. This
service provider should, of course, not be liable for the user’s conduct, espe-
cially not when the user acts within the scope of an exception. However, is
seems reasonable and fair that, as paying agents, an action can be brought
against the platform providers. Thereby, costs arise for them, however they
can shift them directly or indirectly to the users similarly to how the produc-
ers of blank media burden them with the copyright levies. How this payment
mechanism is implemented in practice can be left up to the Member States;
the Directive can limit itself to laying down the principle of collective rights

management and at most, determine certain parameters for it in a recital.

How an exception subject to payment for private conduct in social networks
is implemented legislatively is, however, a fundamental question. It must be
noted that there are two issues here. Firstly, the upload of works or parts of
works in social networks according to the abovementioned criteria should be
allowed. Secondly, such uses of the work, which are carried out within the
scope of user generated content before uploading, should, however, also be

covered by this permission. Although copyright law does not prohibit such
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actions as long as they occur in private, the user abandons this realm, how-
ever, when such content is administered to a social network. To this extent,

it is ultimately the act of uploading in each case that must be permitted.

If this permission would be implemented by simply complementing the cur-
rent Article 5 of the InfoSoc Directive with a further offense, this exception
would be optional for the Member States in accordance with the current
concept; only an order (as is the case currently with, for example, Article
5(2)(a),(b) and (e)) could be made mandatory — should this exception be
transposed into national law. Should the Member States instead be obligated
to take up such an exception, such would be as equally possible with a new,
independent Directive such as how the Commission proposes this for a se-
ries of new exception provisions within the scope of a Directive on copy-
right in the digital internal market. In contrast, with a regulation in the In-
foSoc Directive, a new norm category for mandatory exceptions would
have to be created; other use permissions — currently of facultative transposi-

tion — could then be transferred to such.

The core elements of such a statutory exemption — in addition to possibly
other specifications, which could be explained in recitals — would essentially

have to be the following:

e Exploitation by a private person

e Unchanged or changed by the private person
e Usual practice in social networks

e No commercial extent

e No noticeable impairment of the possibility of a normal work exploita-

tion

e The rightholders obtain remuneration.
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The mandatory remuneration obligation may represent a significant burden
for platforms, which are not directly or indirectly (e.g. advertising based)
profit-oriented. However, copyright doesn’t traditionally apply to profit ori-
entation; also the use of the work for a benefit concert requires licence pay-
ments. Such circumstances can be taken into account, however, when set-

ting the fees; such lies within the Members States discretionary power.
3. Measures against illegal uploads (NTD Procedure)
a) Harmonisation of the NTD Procedure

The currently existing possibilities for rightholders to proceed against unau-
thorised user actions within the scope of the NTD procedure (cf. above,
point Il. 3. b)) are not affected by the here proposed exception for private
user conduct in social networks, but simply limited substantively: the possi-
bility to prohibit certain work uses is converted into a right to remuneration.
Indeed, the service providers will have the new function of paying agents by
way of such an exception. However, no new monitoring obligations are re-
lated to it. In order to not lose the liability exemption of Articles 12-14 of
the E-Commerce Directive, they will not have to act preventively, for in-
stance when a user acts beyond the exception, but rather upon actual or pos-

sible knowledge, for instance after respective notice from a rightholder.

Substantially, the shift of the limit between admissible and inadmissible ex-
ploitations concomitant with the here proposed changes leads, however, to
increased requirements in the management of the NTD procedure. In the in-
terest of legal certainty, but also in order to achieve a higher level of harmo-
nisation within the EU, an elaborate legislative design of the NTD proce-
dure is imposed. In particular, measures to contain potential abuse of NTD
seem particularly sensible. Precisely because the here proposed exception
could increase the incentives to remove legally published content based on

an NTD procedure.
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Not only the user’s interests deserve closer attention; also the duties of the
rightholders should be substantiated. Specifically, in particular certain re-
quirements for the legitimacy of those rightholders who want to remove
certain protected content should be regulated by law (cf., for example, the
respective provision in section 191 of the Finnish Information Society Code
(917/2014)). This could be done, for example, by them having to reveal their
identity. Also a precise identification of the (alleged) illegally published
content as well as the respective unlawful user seems reasonable. Mandatory
disclosure as to why the publication of the content is illegal or not covered

by an exception could also be worth considering.
b) Counter Notice Procedure

In order to counteract a disproportionate restriction of the freedom of ex-
pression and information (Article 11 of the Charter of Fundamental Rights),
but also to prevent a circumvention of the here proposed or of other excep-
tions, the introduction of so-called counter notice procedures seems the
obvious way forward (cf., for example, the respective provision in section
192 of the Finnish Information Society Code (917/2014)). Such opens up the
possibility for users who use content unapparent illegally, to react to a re-
spective complaint of the rightholder, provided that they are informed by the
service provider upon the initiation of a NTD procedure.

In order to attain a level of harmonisation as high as possible, certain re-
quirements for this counter notice procedure on an EU level appear desira-
ble. The objective must be to facilitate communication between righthold-
ers and users and, at the same time, to relieve service providers of the obli-
gation to decide on the illegality of content. Here, Member States can retain
certain flexibility in the transposition in order to take into account national

parameters.
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4. Licensing Simplification

The proposed Article 13(3) of the Draft Directive aims for cooperation and
dialogue between service providers and rightholders, while, however, only
focussing on the measures planned in paragraph 1, which should be turned
down, at least for the liability exemption, based on the abovementioned
grounds. Whereas the problematic that the necessary licences are, in prac-
tice, not at all available or only difficult to obtain, isn’t addressed. For those
service providers wishing to act legally, this leads to substantial transac-
tion costs, which can constitute actual market entry barriers especially for
start-ups as well as burden smaller companies with disproportionate costs.

Interests that would justify such costs are hardly evident — on the contrary:
simple licencing possibilities should be a wish especially for rightholders
wanting to prevent illegal uses. Being their interests normally oriented to the
monetisation of the economic value of copyrights, licence grants constitute
the actual basis for this. To this extent, measures, which simplify licensing,
contradict the interests of rightholders at most when they wish to achieve
preferably high margins by way of unlimited exclusivity; whether such

would be worthy of protection is, however, another question.

The interests in preferably accessible licences are reflected also in the sys-
tem of collective rights management, insofar as the collecting society has the
obligation to cover those seeking a licence. This mechanism presupposes,
however, that the rights are not exercised by the rightholder himself. But
even when rights are self-administrated, copyright law has mechanisms to
prevent escalating consequences from exclusivity. For instance, Article
13(1) of the Revised Berne Convention — already taken up in 1908 — allows
its contracting parties under certain conditions to grant compulsory licences

in favour of recording companies.
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Whether one wishes to go as far as this, obligating rightholders in certain
circumstances to grant licences to certain service providers is ultimately a
political question. Such is not necessary when the rights clearance can be
carried out without great expense and the conclusion of contracts between
licence seekers and rightholders is as simple as possible. For this, the basis
must be established in European Law. Because if the digital internal market
is to be achieved, trans-European licensing plays a central role. Isolated
measures of individual States would barely have any effect to facilitate ac-

tivities of service providers beyond the country’s own borders.

An important step in this direction was given with Directive 2014/26 on col-
lective management of copyright and related rights and multi-territorial li-
censing of rights in musical works for online use in the internal market. The
scope of application of this directive is, however, comparatively narrow and
the directive is also limited to constellations in which rights are managed by
collecting societies. As such, it is able to promote the digital internal market
in certain segments only. If, in comparison, the proposed Article 13(1) of
the Draft Directive aims at bringing service providers to conclude licences
in order to achieve an adequate remuneration of the rightholders, then it is
going in the right direction. In its proposed form, however, it will not

achieve those objectives.

V. Conclusion

The European legislator is strongly discouraged from adopting the proposed
Article 13 of the Draft Directive in its proposed form. Instead of adding an
inconsistent facet in itself and in relation to current law, is seems more rea-
sonable to first start with the existing acquis. Certain adjustments are rec-
ommended in particular concerning the E-Commerce Directive. Also cer-
tain interventions in the InfoSoc Directive would allow specific improve-

ments. Depending on the concept and subject to other adjustments, a new di-
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rective may have its justification as long as it is carefully concerted with re-

maining EU Law.

(53) A rejection of the proposed Article 13 of the Draft Directive (and its respec-
tive recitals 38 and 39) thus does not mean that it is not the right moment to
free current law of uncertainties and to improve it in light of the develop-
ments that have occurred in the meantime. It also does not mean that new —
and in particular technology-based — obligations cannot be imposed on ser-
vice providers, which act beyond the liability exemption. Such legislative
measures should simply be better coordinated; an isolated approach, as
attempted with Article 13 of the Draft Directive, is not promising.

Munich, March 1%, 2017

Authors: Prof. Dr. Reto M. Hilty
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Annex: Synopsis German — English

Use of Protected Content on Online Plat-
forms

Stellungnahme

Use of Protected Content on Online Plat-
forms

Position Paper

I. Hintergrund und Ziele

Der Zugang zu und die Verbreitung von
urheberrechtlich geschiitztem Material er-
folgt mittlerweile zu wesentlichen Teilen
uber das Internet. Online-Dienste spielen
dabei eine wichtige Rolle. Eine Beteiligung
der Rechteinhaber an den dadurch gene-
rierten Ertrégen ist nicht selbstverstandlich
(Mitteilung der Kommission COM(2016)
592 final, S. 7; Vorschlag fur eine Richtli-
nie Uber das Urheberrecht im digitalen Bin-
nenmarkt COM(2016) 593 final (RL-E),
S. 3 und Erwagungsgrund 37). Dies trifft
insbesondere auf Dienste zu, die von ihren
Nutzern hochgeladene Inhalte auf ihren
Servern speichern, damit diese anschlie-
Rend von der Offentlichkeit abgerufen wer-
den kénnen (Impact Assessment on the mo-
dernisation of EU copyrigth rules (1A),
S. 132, 137 ff., 142 f).

I. Background and Objectives

Access and the dissemination of copyright
protected material occur mostly through the
internet nowadays. Online services play an
important role in this process. A participa-
tion of rightholders in the profits generated
through this is not self-evident (Communi-
cation of the Commission COM(2016) 529
final, p. 7; proposal for a Directive on Copy-
right in the Digital Market COM(2016) 539
final (Draft Directive), p. 3 and recital 37).
This is especially so in the case of services,
which save on their servers content uploaded
by their users so it can be subsequently re-
trieved by the public (Impact Assessment on
the Modernisation of EU Copyright Rules
(1A), pp. 132, 137 et seqq., 142 et seq.).

Eine hdchstrichterliche Entscheidung zur
Reichweite von Art. 14 | der Richtlinie
2000/31/EG (E-Commerce-RL) sowie dazu,
ob und wann Provider selbst den Tatbestand
von Art. 3 | der Richtlinie 2001/29/EG (In-
foSoc-RL) erfillen, steht aus (1A, S. 143.).
Bei dieser ungeklarten Rechtslage konnen
Diensteanbieter den Abschluss von Lizenz-
vertrdgen mit Rechteinhabern entweder
ganz verweigern oder mehr oder weniger
einseitig ihre Bedingungen durchsetzen (1A,
S. 139, 142 ff.).

A Supreme Court decision regarding the
scope of Article 14(1) of the Directive
2000/31/EC (E-Commerce Directive) as
well as whether and when providers them-
selves fulfil the requirements in Article 3(1)
of the Directive 2001/29/EC (InfoSoc Di-
rective) has not yet been issued (IA, p. 143).
In this unclear legal situation, service pro-
viders can either fully refuse the conclusion
of a licensing agreement with rightholders or
more or less enforce their one-sid